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HE fame of an eminent lawyer is pro- 
verbially short-lived, and we doubt if 
that of Sir George Jessel will prove an ex- 
ception. He died March 21, 1883, at the 
age of sixty, and in the fulness of his reputa- 
tion, no judge even among his superiors in 
station being more highly regarded, and 
the most exalted position in his profession 
seeming almost within his grasp; and yet 
we apprehend that to many of the present 
generation he is little more than a name. 

To his own generation he was a very 
marked and lively personality. Apart from 
their sound conclusiveness, his opinions were 
characterized by a vigorous and pungent em- 
phasis, which penetrated the dull air of the 
court-room like a rifle-shot, and his unspar- 
ing criticism was impartially distributed be- 
tween the bar and the bench. Like Sarah 
Battle, “he held not his sword like a dan- 
cer.’ No adequate memoir of him has yet 
appeared ; none perhaps may ever be written, 
nor do we intend anything so serious. “ Non 
preter solitum leves,” the epic of a legal bi- 
ography is not for us, and we profess only to 
give in outline what manner of man the 
Master of the Rolls was, mainly in the light 
of some of his opinions. 

In one respect he was a notable figure in 
English legal history. He was a Hebrew 
in race, faith, and communion; the first of 
that race, we believe, to attain high judicial 
station! England has certainly advanced 
since the earnest but costly dentistry of the 


1 L. T. 74, p. 390. 





feudal day made a Jew disclose his treasures 
at the risk of his teeth ; or even since Lord 
Hardwicke’s time, when Elias da Paz’s char- 
itable bequest to educate the youth of the 
house of Israel in their ancestral faith was 
held wholly void for that purpose, but by a 
charmingly logical application of the doc- 
trine of cy pres was transmuted into instruc- 
tion in the English Church catechism ; and 
Front de Boeuf would have been hardly more 
amazed if a prophetic vision had revealed to 
his eyes a Jew as premier outranking Eng- 
land’s nobility, than would the great Lord 
Chancellor that his successor should come 
from the despised house ‘of David. 

His religious faith excluding him from 
Oxford and Cambridge, young Jessel re- 
ceived his education at the London Univer- 
sity. He was called to the bar in 1847, and 
rose rapidly in his profession, making £1,000 
in the second year of his practice. His 
income while Solicitor-General in the two 
years before his promotion to the bench was 
£25,000 each year. 

The period of his judicial service extended 
Jess than ten years; his first reported de- 
cision! having been rendered Nov. 8, 1873, 
and his last? March 15, 1883, less than 
a week before his death. Before he had 
occupied the judicial seat a year he decided 
the great Epping Forest case, which lasted 
twenty-two days; one hundred and fifty wit- 
nesses having been examined, and the evi- 


1 Re W. Canada Oil Co., L. R. 17 Eq. t. 
2 Ex parte Willey, L. T. 74, p. 366. 
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dence filling several bulky volumes. The 
inquiry concerned the’ ancient rights of 
“twenty manors, and forest rights claimed 
to have existed for centuries; but his judg- 
ment was given viva voce immediately on 
the conclusion of the case. No appeal was 
taken from his decision, which threw open 
to the public the largest forest in the imme- 
diate neighborhood of London. 

While perhaps his marked energy of ex- 
pression was not so conspicuous during the 
time he sat only as a judge of the first in- 
stance, as it was after he became a member 
of the Court of Appeals, yet during this period 
his reputation soon achieved a solid basis, and 
early justified the language held by the eulo- 
gist after his death:! “As a judge he was 
at once so swift and so sure that the sur- 
prise which each quality called forth became 
nothing less than astonishment at the union 
of the two. When he reasoned, it seemed as 
though he could dispense with authority ; 
when he quoted, his learning and research 
admitted of no comparison... . Such achieve- 
ments could only have been possible to a man 
gifted with the swiftest apprehension and 
the most tenacious memory. And in truth 
he seemed only to need to reach his hand in 
any direction to lay hold upon the keystone 
which at once fitted and completed the arch 
of legal reasoning upon any matter which 
was before him.” 

His peculiar power consisted not merely 
in a grasp of the subject so masterful that 
he readily dispensed with mere technical 
language, but in a hearty scorn of this, or of 
argument resting only on terms or defini- 
tions. The essence of each case was pre- 
sented by him in a form level with the most 
ordinary comprehension, and yet as striking 
from its racy vigor as from its simple and 
almost colloquial directness. It carried con- 
viction from the mere mode of statement. 

Few things were more gratifying to the 
layman or more interesting to the lawyer 
than to see this legal Samson burst asunder 
the bands of precedent, or expose the flimsi- 

1 Sol. Jour. & Rep. xxvii 342. 








ness of some technical absurdity respectable 
only from its age. Thu’ in sustaining the 
exercise of a power of appointment of per- 
sonalty in the nature of a power in gross, 
by an infant feme covert, he says:! “ As 
regards a power simply collateral, it is set- 
tled —so it appears from such a book of 
authority as Sugden on Powers — that that 
power can be exercised by an infant. On 
principle it is very difficult to see why it is 
so settled. I mean it is very difficult to see 
why if discretion is required for the disposal 
of property, it should not be so in the case of 
the exercise of a power. However, as the law 
stands, that appears not to be so; and the 
reason, if reason is to be found anywhere, 
seems to be this, ‘hat it requires more discre- 
tion to dispose of your own property than to 
dispose of other people's. That is the only 
reason I can find.” ? 

In Couldery v. Bartrum® another techni- 
cal doctrine was treated with similar uncom- 
promising plainness. ‘‘ According to the 
English law, a creditor might accept any- 
thing in satisfaction of a debt except a less 
amount of money. He might take a horse 
or a canary or a tomtit if he chose, and that 
was accord and satisfaction ; but by a most 
extraordinary peculiarity of the English law, 
he could not take 19s. 6d. in the pound.... 
That was one of the mysteries of the Eng- 
lish Common Law... and as every debtor 
had not on hand a stock of canary-birds or 
tomtits or rubbish of that kind, it was felt 
desirable to bind the creditors, etc.” 

In Cope v. Cope, where the power of an 
administrator durante minore ztate to sell 
for the payment of debts was denied, the 
Master of the Rolls thus shortly disposed of 


1 Re D’Angibau, 15 Ch. D. 228 

2 It is noticeable that in the Court of Appeals, Brett, 
L. J., is led to speak frankly with regard to the settled law 
prohibiting the exercise of a like power as to real estate : 
“The authority we are bound to obey with regard to real 
property is founded, I venture to say, in my opinion, upon 
one of those artificial rules with regard to real property 
which have done more to bring the law into popular ques- 
tion than any other part of its administration.” 
3 19 Ch. D. 394, 399. 
4 16 Ch. D. 49, 52. 
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the objection: ‘‘ The question in this case is 
raised by reason of some obscure dicta in 
some musty old law-books about the power 
of an administrator durante minore ztate. 
The limit to his administration is no doubt 
the minority of the person; but there is no 
other limit.” On another point he remarked: 
“Then it is said the sale is not beneficial. 
That may be. It sometimes is not bene- 
ficial for a man to pay his debts.” In 
Osborne v. Rowlett,! he says: “As regards 
the question in this case, it is one of those 
curious questions of real property law not 
depending on any ascertained or ascertain- 
able principle, but simply on authority.” 
In Gen. Finance Co. v. Lib. Building Co.,? 
he begins: “It is a very unpleasant thing 
to have to decide a case of this kind without 
knowledge of the reasons for some of the 
distinctions which are established by the old 
cases.” ‘ The doctrine of estoppel of this 
kind [by deed], which is a fictitious state- 
ment treated as true, might have been 
founded in reason ; dut J am not sure that 
tt was.” * “In order to find out what sort 
of a statement will do, you must have re- 
course to authorities, and as far as I am 
concerned, I shall treat them as binding and 
conclusive ; for I am not going to enquire 
how they came to be decided the way 
they were; ‘there they are. [We feel as if 
we were being shown the antiquated horrors 
of Madame Tussaud’s Museum.] Now 
this,” he continues, “shows that the grant, 
though it would amount in equity to a rep- 
resentation, does not amount in law to a 
representation, that the man has a right to 
grant. It is very odd that it should be so; 
but it is so, and that is all one can say about 
it.” In Re Emmett * he remarks : “ Under 
this will any layman would understand that 
all the children of George N. Emmett would 
become entitled at whatever time they were 
born ; and in the absence of authority so should 
J,” —a very mild comment on the doctrine 
1 13 Ch. D. 774. 2 10 Ch. D. 15. 


3 The Italics throughout this article are ours. 
413. Ch. D. 484, 490. 





imported into the law solely on ab incon- 
venienti reasons by a sort of judicial legisla- 
tion, under which, on a gift to children at 
twenty-one, only those take who are born 
when the eldest reaches twenty-one. On 
the question whether a reversionary interest 
in personalty should be excluded from a gift 
of “any estate or interest whatever,” he says: 
“TI see no reason whatever why it should ; 
but not wishing to speak disrespectfully of 
some of the decisions, 1 shall say nothing 
further about it.”! In an action? by a pur- 
chaser of a reversion on a lease to a trustee 
of a dissenting chapel for ninety-nine years, 
with perpetual renewal, not enrolled, as re- 
quired by 9 Geo. II., ch. 36, he frankly states : 
“ This is certainly a very singular action, and 
I believe that in no country in the world 
but in England, could such an action be 
maintained.” 

It was not to be expected that a judge 
who would show so little respect for the 
venerable shades of John Doe and Richard 
Roe would be more nice in dealing with the 
shams of to-day. On a suit to hold directors 
of a limited company liable for a dividend 
paid out of capital, the Master of the Rolls, 
after discussing some legal aspects of the 
case, proceeds: “ As to their saying they 
did it bona fide . . . a man may not intend 
to commit a fraud, or may not intend to do 
anything which casuists would call immoral 
. . . but when he has the facts before him, 
when the plain and patent facts are brought 
to his knowledge, as I have often said, and 
I now say again, / we// not dive into the re- 
cesses of his mind to say whether he believed, 
when he was doing a dishonest act, that he 
was doing an honest one. _ I can’t allow that 
man to come forward and say: ‘I did not 
know I was doing wrong when:I put my 
hand into my neighbor’s pocket, and took 
so much money, and put it in my own.’ ’’? 
In Marris v. Ingram,* where a son, while 


1 Re Jackson’s Will, 13 Ch. D. 189, 201. 

2 Bunting v. Sargent, 13 Ch. D. 330, 335. 

3 Re Nat. Funds Assurance Co. 10 Ch. D. 118, 128 
* 13 Ch. D. 338, 344. 
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agent for his father, appropriated funds to 
his own use, and set up a counterclaim and 
plea of poor debtor, ‘“ This,” says his can- 
did lordship, “ shows the sort of rogue I am 
dealing with. As to merits, he has none 
whatever.” In a case involving the title to 
real estate, the defendant averring that he 
was lord of the manor, and was possessed 
of numerous documents sustaining his claim, 
the plaintiff's prayer to be allowed to inspect 
these was thus curtly disposed of by the 
Master of the Rolls: “ The plaintiffs say that 
they have a right to see these documents, 
although they claim adversely to the manor 
and the manorial rights, and say, ‘We should 
like to see your title before the trial in order 
to pick holes in it.’ 
a course which the Court will sustain.” ! 
Equally refreshing is his reductio ad ab- 
surdum of a purely technical objection in 
modern practice. “‘ The argument we have 
heard,” he says, “amounts to this that, where 
a simple slip has been made in the form of 
a notice of appeal, we are not to allow it 
to be amended. If this be so, the only case 
in which the power given by Order lviii., 
rule 3, can be exercised, is where a mistake 
has been made on _ purpose,— which is 
absurd.” 2 In Labouchere v. Wharncliffe,® 
where the famous English radical leader had 


honor characteristically begins: “If I have 
any difficulty in this case, it does not con- 
sist in the slightest hesitation as to what I 
ought to do; but in bringing myself to be- 
lieve that, with such clear rules before them, 
the Committee of the Beefsteak Club could 
have imagined that they were following the 
directions given by those rules in acting as 
they have done.” 

Indeed, nothing is more characteristic of 
the man than the exordium of so many of his 
decisions, — ‘‘In this case I feel no doubt 
whatever ;”* “In this casé I have no doubt 


1 Owen v. Wynn, 9 Ch. D. 29, 33. 

2 Re Stockton. 

3 13 Ch. D. 346, 349. 

* Besant r. Wood, 12 Ch. D. 605, 612. 








whatever as to the decision I ought to 
give;” or, ‘‘ This point is really very sim- 
ple.” ! It shows with what celerity his con- 
clusions were reached, and would awaken 
distrust if these had not been so constantly 
sustained on appeal. “M. Deschapelles 
boasts,” was said of the famous French 
chess-king ; “ but then the devil of it is he 
acts up to what he boasts.” Indeed, the dif- 
ficulty with the Master of the Rolls was 


| not in determining what the law was, but 


That is certainly not | 


in making the unruly precedents conform 
thereto; or, as he expresses it in one 
case,2 “ This question is one of great dif- 
ficulty dy reason of the authorities, and my 
decision may possibly not be reconcilable 
with one or more of them. In the view 
which I take of them I think they do not, 
when fairly considered, prevent my arriving 
at the conclusion at which I should have 
arrived had there been no authorities at all.” 
So, where the question was of a gift over to 
those who would have taken if the tenant 
for life had died “ without ever having been 
married,” he begins: “To my mind — apart 
from some recent authorities which I will 
mention presently — plainer words, or words 
that are less ambiguous, could not have been 


used.”2 ‘JT must say,” he begins in Wal- 


| lace v. Greenwood,' “I should not have 
been expelled from the Beefsteak Club, his 





found any difficulty in this case had it not 
been for two decisions by Vice-Chancellor 
Bacon. Those decisions do not appear to 
me to be quite consistent, and with great 
respect I do not think they are right.” 
Hence his language in dealing with the 
decisions of judges of co-ordinate jurisdic- 
tions was frequenfly unceremonious, and 
not overburdened with conventional courtesy. 
“When I first had the honor of sitting here, 
I used to think myself bound by any deci- 
sion of a Vice-Chancellor that was twenty 
years old [the decision, not the Vice-Chan- 
cellor]; but the Court of Appeal in one 


1 Comm. Ins. Co. v. Lister, 9 Ch. App. 483, 484. 

2 Re Nat. Funds Assurance Co. to Ch. D. 118, 124. 
3 Emmins‘v. Bradford, 13 Ch. D. 493, 495. 

* 16 Ch. D. 362. 
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instance held that I was not so bound. I 
then reconsidered my position, and thought 
I was not bound by any decision of a court 
of co-ordinate authority, and I have since fre- 
quently declined to follow their authority.” ! 
And of this he gives abundant proof. 

Thus in Re Parker,? when considering 
whether first cousins once removed are in- 
cluded under the term “ second cousins,” he 
deals with a case® relied on in the affirma- 
tive as one “which with great deference to 
successive counsel and successive judges I 
may say has been wholly misunderstood. 
The case is by no means so absurd as it 
looks at first sight.” After explaining what 
in his view it meant, — and there can be but 
little question his view was right, — he says: 
“Mr. Sugden argued‘ that the case of 
Mayott v. Mayott has established that it 
is not material by what name relations are 
designated, provided they are within the 
degree of relationship which the testator 
meant to include in his bequest. Mayott v. 
Mayott established no such thing; and I 
have no doubt that this statement of the 
supposed principle in Mayott v. Mayott was 
invented for the occasion.” The Vice-Chan- 
cellor, Sir J. Leach, next received his atten- 
tion: “Now here is a case in which the 
Vice-Chancellor was misled by a statement 


-of counsel of eminence into considering that 


Mayott v. Mayott established what it did 
not establish, and then supposing he was fol- 
lowing it, he altered the will without, as far 
as I can see, any ground for so doing.” 
“The next case is a very apt illustration of 
what happens when you follow authorities 
without looking at them, or seeing what is 
the principle on which they are decided.” 

So, in Re Hallett’s Estate,® referring to a 
decision by Fry, J., that upon authority the 
cestui que trust could not follow money 
mixed by the trustee with other money of 

1 Osborne v. Rowlett, 13 Ch. D. 774, 779; Re Jack- 
son’s Will, 13 Ch. D. 189, 198. 

2 15 Ch. D. 528. 

8 Mayott v. Mayott, 2 Bro. C. C. 125. 


* Tiicox v. Bell, Sim. & Stu. 301. 
5 13 Ch. D. 676, 711, 712. 





his own, he says: “ First of all, this decision 
of Mr. Justice Fry’s may do mischief if it is 
not corrected; and secondly, it appears to 
me, speaking with the greatest possible re- 
spect of such an eminent master of equity 
as Mr. Justice Fry, that he has entirely 
misconceived the proper use of authorities 
in holding himself to be bound by a long 
line of authorities to decide against, that 
which he saw most clearly was good equity, 
in other words, in utter oblivion of what I 
will take the liberty of stating, is the right 
mode of viewing authorities.” He then 
asks: ‘“‘ What is the proper use of authori- 
ties ?” and declares it to be “ the establish- 
ment of some principle which the judge can 
follow out in deciding the case before him.” ? 
He then returns to the unfortunate Mr. 
Justice Fry. ‘So here,” he says, “he de- 
cided the case wrongly, in deference to a 
long line of authorities. That being so, I 
feel bound to examine his supposed long line 
of authorities which are not very numerous, 
and show that not one of them lends any 
support whatever to the doctrine or princi- 
ple which he thinks is established by them.” 

That a decision to be a binding authority 
should proceed upon some principle properly 
applicable to the case in hand, will command 
general assent; and a judge would yield to 
it upon its applicability appearing. But the 
rule suggested by Jessel had in his concep- 
tion a very different side to it, for if he did 
not regard the principle as sound, even ~ 
though enunciated by a higher court, he felt 
quite at liberty to say that there was no 
principle whatever. 

An apt illustration of the convenient 
working of this rule, that a determination 
even of a higher court is not binding unless 
it decides a principle which the judge of the 
lower court recognizes as such, occurred in 
Re International Pulp Co.? Pressed by the 
authority of two cases previously decided by 


i This rule he repeatedly reaffirmed and acted upon. 
See Re Parker, 15 Ch. D. 528, 530; Emmins v. Bradford, 
13 Ch. D. 493, 496; Re Jackson’s Will, Ib. 189, 19s. 

26 Ch. D. 556. 
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‘the higher court, his honor says: “I will 
not attempt to distinguish this case from 
the cases before the Court of Appeal, but I 
will say that I do not consider them as abso- 
lutely binding upon me in the present in- 
stance, and for this reason that as I do not 
know the principle upon which the Court of 
Appeal founded their decisions, I cannot tell 
whether I ought to follow them or not. If 
those decisions do lay down any principle, I 
am bound by it; dat J have not the remotest 
notion what that principle is.” And after 
discussing them, he concludes: “ Not be- 
ing at liberty to guess what the principle of 
those decisions is . . . I am only bound to 
follow them in a precisely similar case ; con- 
sequently as the legal decisions do not stand 
in my way, I dismiss the summons with 
costs.” 

Nothing is more common when he is about 
to upset some precedent than this prelude: 
“ Although I wish to treat the decision with 
every possible respect,” etc! Thus in one 
case he begins: ‘“ Now, speaking with the 
most sincere deference for his lordship, I 
am utterly at a loss to conceive on what 
ground his judgment was founded;”? and 
in another he says: “ And yet that learned 
judge, of whom I wish to speak with the 
greatest respect [Sir J. L. Knight Bruce, 
V. C.], refused specific performance. ... I 
am utterly at a loss to know what were the 
grounds of his decision.”* So in Re Inter- 
national Pulp Co., where two decisions of the 
Court of Appeals were cited: ‘ With the 
greatest possible respect for the Court of 
Appeals, I must say that those decisions 
do not commend themselves to my mind.” * 
This is not altogether unlike the process by 
which the boa-constrictor is said to preface 
an act of wholesale deglutition; or, as one 
may say, Jessel only states his respect for 
his adversary when he is about to show that 
he entertains none, — a negative like the in- 


1 Gledhill v. Hunter, 14 Ch. D. 492, 495. 

2 Levy v. Walker, 10 Ch. D. 436, 447. 

8 Camberwell Blg. Soc. v. Holloway, 13 Ch. D. 754, 761. 
+6 Ch. D. 556, 558. 





scriptions of “ brave,”’ “ intrepid,” and “ val- 
iant”’ which the Chinese soldiers bore on 
their backs, from which their foes never 
knew that they were “ brave” and “ valiant” 
until they ran away. A decision perhaps 
as illustrative as any of his combative style 
where even this conventional politeness dis- 
appears was Johnson v. Crook. There the 
question was whether a gift over when the 
first legatee dies before he shall have “ actu- 
ally received ” the legacy is operative, though 
the legacy had vested in the first taker, if not 
yet paid to him. The Master of the Rolls 
held that it was. He begins characteristi- 
cally: “The first question I have to decide 
is what the will means. Then I have to de- 
cide whether or not I am_at liberty by law 
to give effect to the will as it stands. Now, 
as to the will, I really think, speaking of 
course of the impression on my mind, there 
is no doubt whatever. It does not appear 
to me doubtful that ‘actually received’ 
means ‘actually received.’” To a proposi- 
tion thus put denial certainly seems some- 
what difficult. He proceeds: “The only 
question I have to decide is whether the law 
will allow effect to be given to this will. 
Now, there is no statute law or common law 
to prevent. If there is any law to prevent 
it, it must be found in some law manufac- 
tured by the judges of the equity juris- 
diction. This will is clearly expressed. 
Uncertainty, in my opinion, there is none; 
difficulty in ascertainment there is none; 
general policy there is none.” Certainly 
this is no “uncertain sound.” But we 
might be curious to inquire why so much 
energy in a perfectly clear case? Unhap- 
pily it appears that, like the eleven obstinate 
jurymen, most of the equity judges, includ- 
ing ex-Chancellor Selborne, thought the other 
way; andithe Master of the Rolls proceeds 
to pay his compliments to them very much 
as Mr. Samuel Weller did to the constabu- 
lary of Ipswich, who were obeying: the be- 
hests of Mr. Nupkins, the mayor. “If there 
is such a law, it must have been made about 
1 12 Ch. D. 439. 
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the year 1866. Now, it could only be made 
in the year 1866 by statute, because in the 
year 1866 equity judges did not profess to 
make new law.” After quoting from Vice- 
Chancellor Wood, he goes on: “ All I can 
say about it is, being very clearly of opinion 
that the Vice-Chancellor did not arrogate to 
himself in 1866 legislative powers . . . that 
it was simply a mistake of the Vice-Chancel- 
lor, and that is how I shall treat it.” Then 
quoting from Lord Chelmsford’s opinion, he 
pleasantly adds: “I am no Edipus; I do not 
understand the passage.” Then another 
ex-Lord Chancellor receives his attentions. 
“Lord Selborne says ‘Lord Thurlow said’ 
so and so. There is a very good answer to 
that, —he did not say so.” Clearly here 
“Tros Tyriusve nullo discrimine agitur.” 
Notwithstanding this vigorous allocution, 
some of the erring judges failed to kiss the 
rod; Malins, V. C., saying, in Bubb v. Pad- 
wick,! “I entirely dissent from his judgment, 
and I entertain a totally different opinion.” 
It was not often that his lordship admit- 
ted himself overcome by authority when he 
felt that justice was on the other side ; but oc- 
casions there were, though they never passed 
without a distinct protest on his part. Thus 
where a house before the date of completion 
of the purchase was destroyed by fire, and 
the vendor received the insurance money, 
but refused to relieve the purchaser, Jessel 
said: “If this case were res integra, and I 
had to decide it in my view of what was rea- 
sonable, I might have found some way of 
assisting the plaintiff [purchaser]; but it 
appears to me that the case is really con- 
cluded by authority.”? “The first point I 
am going to decide,” said he, in Camberwell 
Blg. Soc. v. Holloway,’ “is one which if 
there were no authority I should have 
thought ought to be determined differently 
from the way in which it has been decided. 
As I understand the decisions, it has been 
decided that when a man sells a lease for a 


1 13 Ch. D. 517, 523. 
2 Rayner v. Preston, 14 Ch. D. 297, 300. 
§ 13 Ch. D. 754, 759. 
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defined term of years, etc., he does not make 
a good title to the lease unless he shows that 
he holds direct from the freeholder, etc. I 
am not in a position to overrule these deci- 
sions. There are too many of them.” One 
is tempted to say with Hamlet, — 


“ Let Hercules himself do what he may, 
The cat will mew, the dog will have his day.” 


Still more rarely do we find on his part 
confession of a great or insuperable difficulty 
in reaching a conclusion ; but his frankness 
in these rare instances is taking. “The 
questions raised on this will are by no means 
easily solved,” he begins his judgment in 
Hampton v. Holman,! “and I am thankful to 
say I have only to solve two of them.” And 
again: “ During the argument of this case? 
I have felt what I seldom feel, — considerable 
difficulty, because there is a strong technical 
argument in favor of the appellants; but as 
it appears to me the common sense and jus- 
tice of the case are in favor of the respond- 
ents.” It is perhaps needless to say that 
the respondents prevailed. 

It would be a marvel if so strong and pos- 
itive a mind never made any errors; but it 
may fairly be said that. when he was over- 
ruled, the vigor and masterful quality of his 
intellect displayed itself quite as clearly as 
when he was sustained. A few instances — 
and there are not many to be found —will 
suffice. A case had been sent by him to 
a referee to assess damages, which the ref- 
eree did, stating the principle upon which 
he had acted. Upon the report coming in, 
his honor not being satisfied with the prin- 
ciple followed by the referee, proceeded to 
reassess the damages, using the short-hand 
report of the evidence before the referee, 
but upon a different principle than that 
adopted by the latter, thus practically mak- 
ing himself a jury as well as judge. The 
Court of Appeals, while admitting the cor- 
rectness of his principles, reversed his decree 
as unauthorized in practice, and remitted the 


1 Hampton v. Holman, 5 Ch. D. 183, 185. 
2 Jones v. Rimmer, 14 Ch. D. 588, 591. 














8 The Green Bag. 





case to the referee ; adding, however, a wise 
word of caution to the latter not to give any 
“reasons for his conclusions, but simply to 
report his finding.1 So in a case? where a 
purchaser declined to accept, because part 
of the premises sold were in an undivided 
interest instead of in severalty, his lordship 
held him to his purchase prefacing his 
decision with his customary emphasis: “I 
am of opinion that the purchaser has been 
wrong from begining to end ;” but the Court 
of Appeals thought otherwise. 

In another case* where two men _ had 
acted as directors without possessing the 
required qualification of shares, upon the 
question of their liability under the Compa- 
nies’ Act for a misfeasance, he commences : 
“ Now, what is the case? Two gentlemen 
of the name of Coventry and Dixon, who are 
not the less aware of their liabilities because 
they happen to be lawyers of experience, are 


elected directors. . . . They took part in the 
_ management of the company, knowing they 
had no right to intervene at all... . It 


does appear to me to be as plain a case of 
misfeasance or misconduct as youcan possibly 
state, and upon that point I think it too 
clear for argument. The next question I 
have to consider is whether I can reach 
these gentlemen, for I certainly will if I can, 
etc.” And he did; declaring as the penalty 
that they should pay in to the company the 
price of 100 shares, or £500 each. Unfor- 
tunately his indignation carried him too far. 
The calmer sense of the Court of Appeals 
reversed his decision ; James, L. J., saying: 
“With all deference to the Master of the 
Rolls and the strong opinion he has ex- 


1 Dunkirk Co. v. Lever, 9 Ch. D. 20. 
2 Arnold v. Arnold, 14 Ch. D. 470. 
8 Coventry & Dixon’s Case, 14 Ch. D. 660. 
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pressed in this case, we differ from his de- 
cision. I am of opinion, speaking with all 
respect, that he has not been construing the 
act, but legislating for the purpose of putting 
a stop to a proceeding which is no doubt 
wrong.” 

If it is not too extravagant a figure to use, 
these were but spots on the sun. His errors 
came from too keen a sense of justice, or an 
impatience with the formal delays of the law. 
We should, moreover, have given a very 
false impression if it were thought that he 
was in any way odd or grotesque. The 
bluntness which in a lesser man might have 
appeared so, was in him but the natural con- 
comitant of his vigor. If he had “the 
nodosities of the oak,’ he had also its 
strength. Feeling deeply how liable the 
common law is to be devitalized by the in- 
crustations of the past, he sought to free it 
from these and make it a living body in 
every member, organ, and articulation. To 
this end he devoted a capacity for work 
which has had few parallels, and with an un- 
remitting faithfulness to the very last. As 
a judge of the first instance he heard and 
disposed of his daily list on Saturday, 
March 17, only four days before he died. 

As we remarked at the outset, this is no 
attempt to do justice to his great judicial 
qualities ; for that would demand a volume, 
or at least a not inconsiderable number of 
his decisions given in full, with all the facts 
on which they were founded, and a topical 
survey of the doctrines involved; and the 
more closely we should scan his work the 
greater would he appear. He stands cer- 
tainly not as the least imposing figure in a 
century that has seen such equity judges as 


Eldon, Cottenham, Wigram, Westbury, and . 


Cairns. 
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DEED OF MOUNT CHOCORUA. 


(Recorded in Carroll County (NV. H.) Registry of Deeds, Book 49, Page 167.) 


7 NOW adi men, Lords, esquires, and peasants, 
And know all women by these presents, — 

In short, let all creation know, 
That I, Bed/ Fox of Wolfboro, 
State of New Hampshire, County Carroll, 
A yeoman bald unused to hair oil, 
In duplicate consideration 
Of good will towards my blood relation, 
And two Bears’ feet most oleaginous 
(Ungrateful let no man imagine us,) 
To me in hand before enditing, 
Or ever thought of, was this writing 
(And which I, bound for land o’ Canaan, 
Will daily rub upon my cranium), 
Delivered by one Witt De Carter, 
cA true descended .Son of Sparta, 
And ward ad tem of old Nimrod 
The Tutelar saint of gun and ramrod,— 
Of Ossipee in State aforesaid, 
And county ditto (be no more said 
Of that venue for tattlers gossipy, 
Enough will tell of “righteous ” Ossipee !) — 
Do thus remise, release, and guztclaim, 
Nor to myself henceforth one whit claim, 
So long as I am reckoned vital, 
To said De Witt all right and title 
Which I or my male tail descendant, 
In gross in common and appendant, 
Can claim or hope to claim or covet, 
While glitters gold and misers love it, 
In and unto a certain parcel 
Or piece of land (don’t deem it farce all), 
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In Sam’s dominions situated, 

Containing, as ’t was estimated 

By actual measurement and survey 

Of engineers (now dead with scurvy), 

Five million acres nine square perches, 
Besides the Intervale of Birches, 

Including mountains, hills, and hollows, 
And bounded and described as follows, 

To wt: Begin at Whiteface Schoolhouse, 
And running tow’rds McGaffey’s tool-house, 
Thence where two highways fork and spangle, 
Jog off upon the sin’ster angle 

To Dave Rowe's cabin hospitable, 

Thence where the d——1 you are able, 
Keeping in close perambulation 

Within the metes of Yankee nation,— 
Remembering, when at last you 've done it, 
To leave off at the bounds begun at: 
Hereby both meaning and intending 
(That litigation it may n’t end in) 

The said grantee shall be invested 

With all Chocorua granite crested, 
Whereon grim Bruzxz growls in glory, 
From verdant base to summit hoary,— 

To have and hold the same forever, 
Provided he be longest liver, 

To him, his heirs, assigns, successors,— 

A chain of undisturbed possessors,— 

With each appurtenance and privilege 
Thereto belonging — in a civil age. 

And I do covenant with said Carter, 
While earth is land and two thirds water, 
And I am spared by rueful Nemeszs 

To warrant and defend the premises, 

To him and his from parchment blunder, 


And scamps unborn me claiming under; 
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“ Sleeping Attorneys.” : II 


But not to warrant and defend ’em 


When Ursa Majors seek to rend ’em, 


But rightful lords and lawless squatters 


For title then to trust their trotters. 


In witness whereof, super Vellum, 


I set my manum et sigellum. 


Year eighteen hundred six and sixty, 
September third, O Deed, I fixed ye, — 
May Szvzus ne'er in wrath o’erwhelm us : 


Subscripsi. 


Vutpus GULIELMUS. 


Acknowledgment e¢ ot 


Justitia et pacisque quarum. 


| SEAL, 


Received Sept. 22d, 1866, examined by 


Loam! Harpy, Recorder. 


A true Copy of Record, Attest 


James O. Gerry, Pegister of Deeds. 





“SLEEPING ATTORNEYS.” 


By JouHn Douctas Linpsay. 


| ae the early days of the present century 

juries in Connecticut were not protected 
against approach and improper influence, 
but on the contrary no safeguards what- 
ever against embracery seem to have been 
provided. 

Lawyers’ fees being low, each litigant em- 
ployed two and sometimes three attorneys ; 
and all of these were required to perform the 
full value of their fees. Accordingly the 
trials were prolonged to an absurd length, 
and the most trivial causes often engaged 
the entire time of the court for several days, 
each of the counsel, in addition to the share 
he performed in the examination of witnesses 
and the raising of points of law, being ex- 
pected to make at least one long speech. 





During each day’s session the courts took 
two recesses, the jurors meanwhile enjoying 
the most complete freedom, coming and going 
as they chose without regard to whom they 
met or conversed with. Pending the pro- 
ceedings’ upon the trials and before the 
charge was delivered by the presiding judge, 
the court exercised no surveillance whatever 
over the conduct of the jurors. 

It naturally followed that the jurors pub- 
licly discussed among themselves and with 
strangers, in the taverns and elsewhere, the 
features of the various cases, discoursed upon 
the justice and merits of the causes with the 
suitors themselves, and with their friends and 
partisans. Indeed the practice was so well 
established that conduct of this sort, which 
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to-day would suffice to set aside any verdict 
that resulted in such a case, besides subject- 
"ing the jurors to fine and imprisonment, then 
passed without comment. Perhaps our fore- 
fathers were worthy of greater confidence 
than we are now willing to place in the in- 
tegrity of the average jurymen; orit may be, 
the litigants of those days were above di- 
rectly tampering with justice through jurors. 

Overnight the members of the jury lodged 
in public houses, which then usually con- 
tained very large rooms with sleeping accom- 
modations for a number of men, separate 
beds being provided for each. These rooms 
were known as “ many-bed ” rooms, and were 
in much favor with jurors, who were thus 
enabled to continue in their chambers the 
discussions that had occupied them through 
the day. 

Out of this absence of judicial supervision 
of juries pending the trial, there grew up a 
new occupation for the talents of the practi- 
tioner. From the nature of the services 
rendered, and the method by which the 
desired purpose was accomplished, the law- 
yers employed in this line of practice were 
called “ sleeping attorneys.” 

The “sleeping attorney” was secretly re- 
tained on behalf of one of the parties to a 
suit, and it was his business to secure lodging 


in the particular ‘“‘ many-bed”” room occupied | 
chiefly by the jurors, or a majority of them, | 
“sleeping attorney” was able to impress 


sworn to try his client’s cause. He usually 
found very little difficulty in gaining admit- 
tance to the room, because, although known 
to be an attorney, he was not supposed to 








have any interest in the particular suit on | 
| day; and in any event he was able to dis- 


trial. 

Thus, being established immediately with 
the jurymen, with some of whom he was not 
infrequently well acquainted, the possible 
value of his presence there is manifest. 


When the candle was extinguished, the 
honest men would at once renew the debate 
in which from the time they left court they 
had been engaged. Frequently they would 
differ in opinion upon some question vitally 
affecting the result of the trial, and often 
their differences would be due to an ignor- 
ance of the law appropriate to the subject in 
dispute. It was then that the usefulness of 
the “sleeping attorney ” was put to test. 

This gentleman would permit his rest to 
be disturbed by the discussions of his fellow- 
lodgers, and if he was appealed to, his opinion 
of the law (artfully adjusted to suit the exi- 
gency, and of course always favoring his 
client’s cause) was cheerfully given. But 
though his advice was not directly asked, he 
would not ordinarily refrain at opportune 
times from modestly volunteering it. His 
legal wisdom being recognized, and as he 
commanded a happier flow of language and 
clearness of expression than the ordinary 


| juror, and had, besides, previously acquired 


a thorough understanding of the questions 
involved in the suit, it followed that the dis- 
cussion was almost always brought to a close 
by an adoption of the “sleeping attorney’s” 
views ; and coming, as the jurors supposed, 
from one wholly unconcerned in the cause, 
this was but natural. 

But even though he failed to bring about 
the desired unanimity of judgment, the 


upon the jurors some principle of law. or 
expose some defect in the case of the adverse 
party, of which hiscolleagues took advan- 
tage when the trial was resumed the next 


cover the weak points on both sides, and 
confidently guide his associates in the direc- 
tion to which their efforts should be chiefly 
addressed. 
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PRACTICAL TESTS IN EVIDENCE. 


Ill. 


By IrvinGc BROWNE. 


a To determine a question of race, 

however, the jury may look at the 
person. Jones v. Jones, 45 Md. 151; Garvin 
v. State, 52 Miss. 207 ; Warlick v. White, 76 
N.C. 175; s.c. 41 Am. Rep. 453. 


Age. But the jury may not look at an 
infant for the purpose of determining how 
old he is. Ihinger v. State, 53 Ind. 251. This 
was an indictment for selling intoxicating 
liquor to an infant ; and the defence was that 
the seller supposed him to beof age. The 
infant was well-grown, eighteen years old, 
and weighed one hundred and seventy-five 
pounds. The court said: ‘‘ Doubtless evi- 
dence would have been competent to show 
the appearance of the witness as to age. 
But we know of no principle of law that 
would permit the jury to pass upon the age 
of the witness by his appearance to them.” 
The contrary was held in Com. v. Evans, 98 
Mass. 6. 


Human Remains. In State v. Weiners, 66 
Mo. 13, a murder case, the bones of the 
deceased were exhibited in court, to explain 
the relative attitude and position of the 
deceased and the defendant at the time in 
question. In Grangers’ Life Ins. Co. v. 
Brown, 57 Miss. 308; Ss. C. 34 Am. Rep. 
446, the insurers asked for an exhumation 
of the body of the insured for the purpose 
of showing that he had suffered a fracture of 
the skull; but this was refused on account of 
the delay of eighteen months. The court 
intimated that it might be done in a proper 
case, but said “it would be a proceeding re- 
pugnant to the best feelings of our nature.” 
The same view was taken in Knowles v. 
Crampton, 55 Conn. 336, an action for a 
broken rib, where counsel offeted “ to show 





the exact location of the ribs in the human | 


system by means of a section of a human 
body.” The refusal was held discretionary. 
But on a recent trial in the Superior Court, 
at Boston, a skeleton was brought into court 
and used by the surgical experts to point 
the plaintiff's bodily injuries in question. 
The reporter says: ‘“ This uncanny object 
became the butt of irreverent remarks by the 
lawyers.” In McNaier v. Ry. Co. 51 Hun, 
644, the court allowed the exhibition of a 
skull as a diagram, as well as surgical instru- 
ments, to explain the operation necessary to 
relieve the injury, observing that they could 
not “inflame the passions of the jury.” In 
Com. v. Brown, 121 Mass. 69, an indictment 
for procuring death by abortion, injured 
parts of the woman’s body, preserved in 
spirits, were allowed to be exhibited to point 
expert testimony. In the celebrated case of 
Com. v. Webster, for the murder of Dr. 
Parkman, the artificial teeth of the deceased, 
identified by the dentist who made them, by 
fitting them to the plaster mould, were the 
damnatory evidence. On the celebrated 


‘trial of Billings for the murder of his wife, 


in Saratoga County, New York, in 1880, 
skulls were produced in court to show the 
result of experiments in firing at them. 


ConbucTt OF ARRESTED PERSON. 


Evidence of the flight of one accused of 
crime is always competent. In People vz. 
Greenfield, 85 N. Y. 75, evidence was held 
admissible that the prisoner, accused of 
murdering his wife, shed no tears on account 
of herdeath. Mr. S. C. Huntington argued 
against this evidence as follows :— 

“ Do the profoundest sorrow, the strongest and 
most poignant grief and mental agony, always, 
with each person, under all circumstances, mani- 
ifest themselves by tears? If the question can, in 
accordance with the laws of the human intellect, its 
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passions and emotions, be answered in the affirm- 
ative, then said evidence was legal. If the scien- 
tific answer be in the negative, then such evidence 
is illegal, and the judgment must be reversed. To 
answer said question intelligently and scientifically, 
all that is or can be known of the intellect, the 
passions and emotions of man must be put in 
requisition. If the answer to such question be 
not a universal affirmative, then defendant might 
be an exception, and the evidence would then be 
illegal. The record of man proves, the conscious- 
ness of man convinces, the experience of all men 
demonstrates, each known classical writer upon 
this subject corroborates and verifies, this universal 
axiom, — that the deepest anguish, the most pro- 
found and life-consuming grief, the blackest de- 
spair, do not manifest themselves in tears. The 
fiery furnace of grief consumes the foundation of 


ars. who suffers most discloses his agony | . a 
tears. He a S0nY | the olden time.’ 


least. The strongest natures, the most noble of 
earth’s creatures, control their emotions, nor mani- 
fest to human eye one sign of the mental agony 
preying upon their vitals. Prometheus, chained to 
the rock, with the vulture gnawing at his vitals, did 
not utter a cry nor shed atear. Only the weak 
manifest the sorrow which they are unable to 
endure, by the tears which they are unable to 
restrain. A true man, conscious of his innocence, 
overwhelmed by a dark ocean of affliction, crushed 
beneath a volcano of suspicion, burned to the 
quick, through every life-strung nerve and organ of 
the brain by grief, agony, and fell despair, as was 
poor Greenfield on that awful day, was never known 
to shed a tear. The world’s history of human mis- 
fortunes and agony verifies this assertion. The 
weak may weep at the loss of a bauble ; the strong 
shed not a tear though whelmed in a fathom- 
less ocean of irrepressible (inexpressible?) grief 
and unutterable despair. Such was the awful fate 
of the defendant, the most unfortunate of men, 
upon that fatal day. He must die, if such evi- 
dence be legal, because the awful circumstances, 
the laws of his own nature, the laws of the emo- 
tions, and the laws of the Eternal Ruler of the 
universe, and the black demon of despair gnawing 
at his vitals, rendered it impossible that he, during 
the first crisis of his terrible agony, should find 
relief in tears. Such is not the divine, and such 
is not the human law.” 


The evidence was held admissible ; but 
Miller, J., observed : — 











“ Innocent persons, appalled by the enormity of 
a charge of crime, will sometimes exhibit great 
weakness and terror, and those who have been 
crushed with the weight of a great sorrow will 
manifest the greatest composure and serenity in 
their grief, and meet it without the shedding of a 
tear.” 


It is probable that the jury laid more 
stress on Greenfield’s reply to a witness, who 
said it was a sad affair that occurred at his 
house, “‘ Yes, I had a load of oats stolen.” 

In People v. Gonzalez, 35 N. Y. 49, evi- 
dence was allowed that when the accused 
was confronted with the body of the man 
whom he was accused of having murdered, 
he “ started.” This was objected to because 
it was “like the rule applied to witches in 


In a recent case in the Court of Appeals 


| of Kentucky, on appeal from a conviction of 


murder, it was held proper to show that the 
accused, two hours after the murder, wiped 
some blood off the body, smelled it, and then 
gave his finger a jerk to throw the blood off. 
The court said : “If the appellant had gotten 
on his knees, and bellowed over the corpse 
like a bull, it would have been proper to go 
to the jury, as showing the condition of his 
mind.” I have for a long time believed this 
kind of evidence very unsafe, and that if 
admitted, it should be accompanied by a 
clear warning from the judge of its incon- 
clusive character. It might well be argued 
that the omission to show grief should tend 
to give an impression of innocence, for a cun- 
ning wrong-doer would be apt to feign grief. 
According to my observation, the waters of 
deep grief run stilt. Men who are easily 
moved by the fictitious sorrow of literature 
and the stage will sometimes assume strange 
composure when overtaken by great personal 
sorrow. On the other hand, the widower who 
knocks his head against the wall, avows that 
his heart is in the grave, and makes himself 
a nuisance to his friends by dwelling on his 
“dear, lost, sainted Maria,” is quite apt to 
marry again instantly after the lapse of the 
conventional year, and sometimes sooner. 
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Many men are like Job Trotter, who had “a 
main in his head as was always turned on.” 
In one of Jean Paul Richter’s tales, “ Walt 
and Vult,” a testator left his estate to that one 
of his relatives who should first shed a tear in 
his memory on the reading of the will. The 
struggles of the assemblage to pump up the 
essential condition precedent are very amus- 
ingly described. Great and sincere grief is 
more apt to stun than to melt, and is far 
more painful and dangerous to the sufferer 
than the noisy and demonstrative. The 
great seer of the human mind said most 
exquisitely and truthfully, — 


‘“‘ Give sorrow words; the grief that does not speak 
Whispers the o’erfraught heart and bids it break.” 


And again, — 


“‘ Sorrow concealed, like an oven stopped, 
Doth burn the heart to cinders.” 


Many a juryman is melted to tears by the 
paid rhetoric and oratory of counsel, and 
would not shed a tear on finding his wife or 
child dead on his return home. 


PHOTOGRAPHS. 


Photographs have been much resorted to 
in our courts in late years for many pur- 
poses, as in questions of personal identity, 
to show localities, to test handwriting, and 
the like. In Eborn v. Zimpleman, 47 Tex. 
503, s.c. 26 Am. Rep. 315, counsel made 
the following ingenious plea for the intro- 
duction of photographic copies instead of 
original writings : — 


“ Until photography was discovered, nothing in 
nature was exactly like any other thing, except 
that thing’s image reflected in a polished surface, 
which disappeared when the object was removed. 
Until this discovery there was, therefore, reason in 
the rule which required the production of the 
original paper writing as the best evidence of its 
appearance. Science now steps forward and re- 
lieves the difficulty, by making permanent, and 
materializing with minute exactness the reflected 
image. What reason thus remains why a dis- 
covery which destroys the foundation for a rule 
should not be used as proposed in the ascertain- 





ment of right? Every object seen with the natural 
eye is only seen because photographed on the 
retina. In life the impression is transitory ; it is 
only when death is at hand that it remains per- 
manently fixed on the retina. Thus we are secure 
in asserting that no witness ever swore to a thing 
seen by him without swearing from a photograph. 
What we call sight is but the impression made on 
the mind through the retina of the eye, which is 
nature’s camera. Science has discovered that a 
perfect photograph of an object, reflected in the 
eye of one dying, remains fixed on the retina after 
death. (See recent experiments stated by Dr. 
Vogel in the May number, 1877, of the Philadelphia 
Photographic Journal.) Take the case of a mur- 
der committed on the highway ; on the eye of the 
victim is fixed the perfect likeness of a human face. 
Would this court exclude the knowledge of that 
fact from the jury, on the trial of the man against 
whom the glazed eye of the murdered man thus 
bore testimony? In other words, would a living 
eye-witness, whose memory only preserved the 
fleeting photograph of the deed, be heard, and the 
permanent photograph on the dead man’s eye be 
excluded? We submit that the eye of the dead 
man would furnish the best evidence that the ac- 
cused was there when the deed was committed, 
for it would bear a fact, needing no effort of 
memory to preserve it. It would not be parol 
evidence based on uncertain. memory, but the 
handwriting of nature, preserved by nature’s 
camera.” 


The photographic copies were held im- 
proper in that case, and leaning to the same 
view is Matter of Foster’s Will, 34 Mich. 21; 
while the contrary view is supported by Re 
Stephens, 9 C. P. 187; s.c. 8 Eng. (Moak) 
481; Leathers v. Salvor Wrecking Co., 2 
Wood, 682. 

Photographs of the defendants were re- 
ceived in People v. Smith, 121 N. Y. 578, to 
prove their identity with persons formerly 
convicted in Philadelphia. 

In comparison of handwriting magnified 
photographs are much received, under de- 
cisions like that in Marcy v. Barnes, 16 Gray, 
161, which holds them admissible “ under 
proper precautions in relation to the pre- 
liminary proof as to the exactness and ac- 
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curacy ;” but they were excluded in Tome v. 
Railroad Co., 39 Md. 693; s. c. 17 Am. Rep. 
540, the court observing: ‘ Photographers 
do not always produce exact fac-similes of 
‘the objects delineated, and however we may 
be indebted to that beautiful science for 
much that is beautiful as well as ornamental, 
it is at last a mimetic art, which furnishes 
only secondary impressions of the original, 
which vary according to the lights and 
shadows which prevail while being taken.” 
And in Matter of Foster’s Will, 34 Mich. 21, 
the court leaned to the same view, observ- 
ing: “It is not always true that every pho- 
tographic copy would be safe on any inquiry 
requiring minute accuracy. Few copies can 
be so satisfactory as a good photograph. 
But all artists are not competent to make 
such pictures on a large scale, and all photo- 
graphs are not absolutely faithful resem- 
blances. It is quite possible to tamper with 
them; and an impression which is at all 
blurred would be very apt to mislead on 
questions of handwriting where forgery is 
claimed. Whether it would or would not be 
permissible to allow such documents to be 
used, their use can never be compulsory. 
The original and not the copy is what the 
jury must act upon, and no device can prop- 
erly be allowed to supersede it.” This was 
said of the proposal to furnish the jury with 
photographic copies of a will alleged to be 
forged. 

Photographs have been admitted to show 
premises, as a highway, Blair v. Pelham, 118 
Mass. 421; a cellar floor, Cozzens v. Hig- 











gins, 33 How. Pr. 439; the grade of a street, 
Church v. Milwaukee, 31 Wis. 512 ; the scene 
of an accident, Dyson v. Railroad Co., 57 
Conn. 9, s.c. 14 Am. St. Rep. 82; Chest- 
nut Hill, etc. Co. v. Piper, Pennsylvania 
Supreme Court, 1884 ; and to dispense with 
a view by the jury, Locke v. Railroad Co., 
46 Iowa, 109. In Church v. Milwaukee the 
court said : — 


‘* Of course, the main thing was to bring before 
the minds of the jury the location of the plaintiff’s 
lot and improvements and all the surroundings ; and 
this had to be done by the description of witnesses 
acquainted with the place, or by pictures or dia- 
grams. If the photograph was a perfect represen- 
tation of the premises, why should it not be ad- 
mitted in evidence to aid the jury, in determining 
how they were affected by the alteration of the 
grade? It is said that the premises themselves 
were the highest evidence, and if the jury could 
have had a view of them, it would have greatly 
assisted them in passing upon the questions before 
them. So undoubtedly it would. But as a view 
was impracticable, the jury had to obtain the best 
idea they could of the location of the premises 
with reference to the changed grade. ‘They were 
compelled to rely upon the description of witnesses, 
pictures and diagrams, and such means of infor- 
mation as they had before them. And it appears 
to us that it was no violation of the rules of evi- 
dence to allow the photograph of the premises to 
go to the jury with the other testimony.” 


So photographs have been admitted as 
likenesses of deceased persons. Udderzook 
v. Commonwealth, 76 Penn. St. 340; Ruloff 
v. People, 45 N. Y. 213. 
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LEGAL EDUCATION IN MODERN JAPAN. 


) 


By ProFEessoR JOHN H. WIGMORE. 


* is a superstition of the home-keeping 

citizen that the ordinary traveller gains 
a knowledge of the character and institu- 
tions of the peoples he visits. Where the 
journey has prolonged itself into a sojourn 
of a few years, the cup of the sojourner’s 
wisdom must be filled, and there is no ques- 
tion that may not be asked of him. But ex- 
perience speedily dissipates this superstition. 
We find that the mere dwelling in a place 
teaches very little. Knowledge of a coun- 


try’s institutions is not absorbed through | 


} 


the pores as one treads the streets of a | 


foreign land. Moreover, no nation is as 
ready to tell about itself as is the American. 
Knock as vigorously as we may, the door of 
information is elsewhere not easily opened, 
and those who are bent on knowing must 
force the gate from its hinges. But one has 
not always the time to enter on the quest of 
systematically informing himself. When I 


say that not a missionary in all Japan can | 


furnish a fair account of the popular religion 
of the Japanese, that not an exporting-house 
in Yokohama can explain the Japanese com- 
mercial customs, and that not all the curio- 
dealers together know as much upon the 
subject of keramics as a certain retired 
artillery officer of artistic tastes, then I shall 
perhaps be excused for professing to know 
little about legal education in Japan, and 
for any errors of statement that I may fall 
into, in complying with the editorial request 
for information on that subject. 

What I can offer is merely a few figures 
and some impressions received from _per- 
sonal experience. 

That I may give some idea of legal educa- 
tion in that country, it will be well to touch 
on these topics: (1) The law that is taught; 
(2) The organization of the schools ; and (3) 
The general features of the teaching. 

3 





5: 

The rule prescribed for the Japanese 
judges in the decision of cases is to con- 
sider, first, the statute law, if any applies; 
second, whatever custom may be brought to 
their knowledge ; and third, natural equity, — 
that is, the notions of justice possessed by 
the judges. The importance which these 
three sources of law possess in legal educa- 
tion may be estimated by exactly reversing 
the above order. For twenty years past a 
system of Codes, based on Western legisla- 
tion, has been in preparation. A stimulus 
was thus early given to the study of Western 
law, and increasing attention has been paid 
to it. Ever since the drafts of the Codes 
were published, some two years ago, they 
have been constantly studied ; and the mate- 
rial of these Codes or their original sources 
now forms the substance of the judicial 
knowledge and of the instruction in the 
schools. We must first notice briefly, then, 
these Codes. 

The Codes of Crimes and Criminal Pro- 
cedure were made by M. G. Boissonade, an 
eminent French jurist. M. Boissonade is 
sixty-nine years old, and until 1873 he was 
for twenty years an instructor in the Paris 
Faculté de Droit. He still retains an honor- 
ary connection with that college, but has for 
the past twenty years been in the Japanese 
service as legal adviser to the Government 
and instructor in the Imperial University. 
He has, I believe, been an Associate Editor 
of the “Revue Historique du Droit.” The 
Criminal Codes were begun by him in the 
year 1874, and completed in 1879. After 
passing through the hands of a Commission, 
they went into force in January, 1881. The 
Civil Code was begun by the same scholar 
in 1879, finished in April, 1889, and promul- 
gated in 1890, to take effect Jan. 1, 1893. 
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The Code of Civil Procedure was prepared 
by a German jurist, published in draft form 
in 1886, and promulgated in 1890; it took 
effect on Jan. 1, 1891. The Law of Organ- 
.ization of Courts was prepared by Herr 
Otto Rudorff (the son of an eminent Ger- 
man jurist of the last generation), and went 
into force Nov. 1, 1890. The Commercial 
Code was prepared at the beginning of the 
last decade, and goes 
into force with the 
Civil Code on Jan. 1, 
1893. Revised Codes 
of Crimes and of Crim- 
inal Procedure will be 
promulgated within a 
year or two. In every 
case the authors mod- 
elled their drafts, nat- 
urally enough, on the 
legal systems with 
which they were most 
familiar. The result 
is that the imported 
laws are partly French 
and partly German, in 
about an equal pro- 
portion. The Com- 
mercial and the Civil 
Codes form of course 
the substance of this 
legislation. The 
former has not yet ap- 
peared in a Western 
language ; but Herr 
Rudorff states that it differs little from the 
German Commercial Code. The Civil Code 
is an embodiment of modern French juris- 
prudence rather than an imitation of the 
Code Civil. As far as can be judged by 
one not skilled in French law, it is an 
admirable production. The text is clearly 
and accurately phrased, and the motifs are 
carefully and minutely elaborated. If the 
whole work differs essentially in style from 
the work with which we naturally compare 
it, the Draft German Code and its motif, 
the difference is to the advantage of Japan. 
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The principle of the German authors seems 
to have been to generalize as widely as pos- 
sible, and to express no detail where it can 
be gathered by implication from some exist- 
ing principle; while the motif assumes a 
general acquaintance with jurisprudence, and 
sets forth merely what is necessary by way 
of justification. The new Japanese Code, 
on the other hand, gives expression to every 
salient feature of a 
subject, even though 
it may be deducible 
from something al- 
ready laid down, and 
does not hesitate to re- 
"peat a principle, —for 
instance, a method of 
extinguishing a right, 
— in every place where 
it may have applica- 
tion; and the motif 
confessedly begins at 
the beginning of 
things, for the benefit 
of students who have 
not access to Euro- 
pean legal literature. 

The part which Jap- 
anese custom plays in 
the Civil Code has been 
somewhat disputed ; 
but it seems to be 
small. Book I. and 
Part II. of Book III., 
containing the Law of 
Persons and of Inheritance (not yet trans- 
lated), were to have been substantially an 
embodiment of indigenous custom, though I 
am told that French notions have prevailed. 
If we except this portion, the Japanese fla- 
vor is-very slight. What there is appears 
chiefly in the sections on mortgages and on 
emphytensis. 

The law, then, that is now being studied 
is chiefly French law. The Code Civil was 
translated into Japanese twenty years ago, 
and a few other treatises have since been 
translated ; but the basis of a student’s work 


























is usually the new codes. German law 
comes in for consideration chiefly in the 
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that the English-trained lawyers in the Gov- 


| ernment would be able to carry the day. 


Commercial Code; but I believe that the | 


only translations from the German have been 
of certain political works, and direct ac- 
quaintance with German law is made through 
the instructors in these subjects, who have 
usually received their education in Germany. 


' 


But this continental influence is of quite | 


recent growth. Two 
years ago the English 
law formed the favorite 
study of the majority 
of law students. The 
change has comeabout 
since the promulga- 
tion in 1890 of the 
new codes. Up to 
that time the question 
of codes had been, 
from the outside, a 
debatable one. Codes 
were being made by 
the Government, to 
be sure; but few had 
seen them, and no- 
body knew when they 
would be finished. 
Their existence was 
hardly realized. The 
English-trained _ sec- 
tion of the bar and 
many influential mer- 
chants were strongly 
opposed to ‘them. 
Parliament was coming, and there was a 
possibility that the whole enterprise would 
be abandoned. It was for these reasons 
that the schools continued confidently with 
the existing curricula, in which English law 
played the chief part. How little people be- 
lieved in the actuality of the new Codes may 
be seen from the fact that within one year 
before their promulgation a new law school 
was established, in which the instruction was 
to be given in part by a foreign instructor 
specially engaged, and was to include Eng- 
lish law only. The belief at the time was 
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But the result was against them. The de- 
cree of 1890 fixed the fate of the Codes, and 
the study of English law has since that date 
inevitably suffered a decline. With the con- 
tinental law as the basis of the national sys- 
tem, and the material for bar and bench 
examinations, the student is naturally obliged 
to make it his chief 
work, and in_ the 
schools it has virtually 
become a_ prescribed 
course. 

But English law has 
by no means _ been 
crowded out. The 
measure of popularity 
which it still retains is 
in some respects even 
a better test of its 
practical value, and a 
surer indication of its 
merit. Although Eng- 
lish law has been dis- 
tanced in the race for 
national adoption, al- 


though it is often 
taught in the least 
satisfactory method 


by prescribed doses 
of text-book perusal, 
although the _ text- 
books are not suitable, 
and are mountains of 
difficulty to the Japanese student, — notwith- 
standing these hindrances it is still stud- 
ied side by side with the authoritative Codes 
of the Empire. In the Imperial University 
the English section continues far to outrank 
in number of students the sections of Ger- 
man and of French law. The concreteness 
of our own system, even when embalmed in 
the dry pages of a text-book, has a secret at- 
traction for many students as compared with 
the simple but intangible abstractions of the 
Continental Codes; and the decline of its 
popularity has, I think, reached its ebb. 
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It is easy to see why different attitudes 
were taken by different bodies of men. For 
the Government, on the one hand, invested 
with the duty of providing the nation with 
. a systematic body of law, and persuaded that 
resort was impossible to the indigenous cus- 
toms, it was natural to turn to France. 
Here they found, as they considered, and as 
M. Boissonade has said, “a complete legisla- 
tion — civil, commer- 
cial, and criminal — 
in clear and concise 
form,” easy to adapt 
and simple to teach. 
Subsequent investiga- 
tion and a changed 
policy led them to find 
similar virtues in Ger- 
man legislation. As 
France and Germany 
once turned from their 
own formless and con- 
fused customs to the 
cultured civil law, as 
to-day Russian and 
Scandinavian jurists, 
fascinated by the sci- 
entific form of German 
jurisprudence, are in- 
troducing the leaven of 
the civil law into their 
indigenous systems ; 
so Japan turned to the 
continental law for her 
model. _ But in Japan 
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the movement came from governing states- | 


men, not jurists. They had two great sys- 
tems to choose from; they might have 


turned to England or America instead of to | 


the Continent. But with the English com- 
mon law as the representative of the second 
system, and with Mr. Field’s American code 
not yet accepted, they rightly judged that 
they could neither adopt. the English law in 
its formless condition nor attempt to do what 
England had not yet done for herself, — 
cause it to be codified. Their choice was, 
On 


under the circumstances, a natural one. 


' 





the other hand, the leaders of the Tokyo 
Bar were and are to-day chiefly English- 
educated lawyers. They had found the Eng- 
lish law the best training for the bar. Their 
interests, their convictions, and their sympa- 
thies were in its favor; and they, naturally 
enough again, threw their influence against 
continental law.. As for the mercantile 
class, they were for the most part conser- 
vative men, proverbi- 
ally devoted to cus- 
tom and _ tradition. 
They saw ‘they did 
not know what in- 
novations impending, 
and they protested. 
Whether the new law 
was French or Eng- 
lish, it was to them 
equally distasteful ; 
and for the moment 
their cause was iden- 
tical with that of the 
lawyers, and the forces 
were joined. But all 
this is now a dream 
of the past. The 
Codes have taken their 
place on the statute- 
book, and their exist- 
ence is a part of the 
immutable order of 
things. 

One naturally asks, 
What rightful place 
can Anglo-American law have in legal edu- 
cation in Japan. if continental law is the 
staple of its jurisprudence? It has such a 
place, and for several reasons. First, its 
practical character makes it an invaluable 
element in the training of students. The 
Japanese student, for reasons which will be 
touched upon later, needs just such concrete 
material as our law furnishes ; and it is weil 
understood here that for the sake of mental 
exercitation alone it is well worth retaining 
in the curricula. Again, there are certain 
topics in Anglo-American law — such, for 
































instance, as Torts, Damages, Specific Per- 
formance of Contracts, Evidence, and a few 
minor ones — which are specially developed 
to an extent not found in the Code Civil or 
the Franco-Japanese Code, — I do not say in 
French legal literature. 

In the treatment of these subjects it will 
always be worth while to maintain the study 
of Anglo-American law. But although I am 
persuaded that this 
must be the ultimate 
raison a’étre of the 
study of our law here, 
I cannot say that it is 
yet generally recog- 
nized in the curricula. 
There is, however, a 
third reason why the 
study still flourishes ; 
it is that the students 
want it. This reason 
(whichany one who has 
tasted Japanese life 
will at once recognize 
as the Quod principi 
placuit of education) 
rests in part upon the 
prestige of English law 
and the preponderat- 
ing influence of the 
English-speaking for- 
eign community in the . 
East. It also comes in 
part from the success 
and eminence of the 
English-trained members of the bar, for the 
student community has not been slow to draw 
inferences from this. But probably the chief 
influence is the peculiar ideal of the Japanese 
student. He labors not so much to train 
himself for bread-winning as to acquire 
knowledge, — not at all with the consuming 
thirst for knowledge as a source of power 
which Bulwer attributes to the ambitious 
Randal Leslie, but with the less practical 
and more reverent conception of knowledge 
as in itself a possession and an accomplish- 
ment. The Japanese student is thus eclec- 
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tic, and wishes to include in his attainments 
an acquaintance with all important legal sys- 
tems, so far as he may. Emerson’s “The 
one prudence in life is concentration ” does 
not figure in his philosophy, and he prefers 
to distribute his twenty-five hours a week of 
lectures over as large a number of subjects 
as possible. 

But nothing has yet been said about a 
very important ele- 
ment of education, and 
some one doubtless 
asks, Where does the 
native Japanese law 
come in? It does not 
come in atall. So far 
as I am able to learn, 
there is to-day no in- 
struction given in any 
law school of Tokyo 
on the customary law 
yet prevailing in all 
parts of the country. 
The case is, in this re- 
spect, even less satis- 
factory than it was two 
years ago. At that 
time there were at 
least two professors in 
the Imperial Univer- 
sity, — Konakamura 
- Kujonori and Naito 
Chiso, — who gave a 
part of their time to 
the ancient law of the 
country. These gentlemen are perhaps the 
two most eminent scholars of the older gene- 
ration ; and although they dealt in their lec- 
tures rather with the public statutory law than 
with the private customary rules, they kept 
the subject before the public, and vindicated 
its right to a place in the curriculum. The 
general interest of the learned community in 
such things is rather on the increase than 
otherwise, and courses are planned for the 
near future; but at this moment nothing is 
being done. Here, again, a good deal must 
be attributed to what may be called the con- 
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ditions of the educational market. There is 
no demand for this article among the stu- 
dents. They have put off the old Japan, and 
are as yet so fond of the new garments of 
‘Western science that there is a positive con- 
tempt for the ideas and customs of the past 
generation. Sensitive enough on points of 
national honor in international relations, they 
have not yet learned to value the inheritance 
of their past, and they 
cannot be persuaded 
to take up its study. 
The students of a 
certain instructor of 
my acquaintance are 
aware of his interest 
in their customary law: 
but not only do they 
withstand all efforts to 
engage their own sym- 
pathies init ; they look 
upon him with the pity 
which they would feel 
for one who hada fond- 
ness for collecting 
broken bricks or old 
iron. This feeling will 
some day pass away; 
but while it lasts the 
condition of things 
cannot be called a 
healthy one. The 
legal conceptions of a 
whole people cannot 
be changed in a gene- 
ration, especially where they lie in custom 
rather than in legislation. To send a young 
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(Professor in the Imperial University ) 


graduate into the world of practice with no | 


knowledge whatever of the prevailing notions 
of rights and duties, is to fail in the purpose 
of education. Even if one concedes that the 
new Codes are in every way desirable and the 
old customs are in every way to be opposed 
and annihilated, it is still the part of pru- 
dence to give the student some idea of what 
notions he is to meet with among his clients. 


But the present is a time of retrenchment in | 
expenses, especially in Government schools. | After this follows the University, consisting 








The understanding is that the instructors 
above-named were retired from the Law 
School staff purely because of lack of funds. 
Under such pressure the instruction in old 
Japanese law must for the present be the 
first to suffer, since it serves the wants of 
a minimum number of students. But the 
spirit of nationality will some day bring 
about a reaction, and that which is native 
will come back once 
more into favor. 


II. 


Some knowledge of 
elementary law _ is 
gained in the ordinary 
academical _depart- 
ment of many of the 
colleges of Japan, not 
through a _ special 
course of instruction, 
but from text-books 
(usually Mr. Terry’s 
“Elements of Law”) 
read inan English-lan- 
guageclass. But there 
are in Tokyoa number 
of special schools of 
law and political sci- 
ence, and it is here that 
the only systematic 
instruction is given. 
Before taking up the 
separate institutions, 
some explanation is 
necessary of the general system of. secondary 
instruction. The near future may see radi- 
cal changes, but at present each of the forty- 
odd provinces has a so-called Government 
Middle School, corresponding to our High 


TORU. 


| School, but somewhat lower in rank. The 


course here is five years. Next in rank (but 


requiring a special intermediate preparation 


for graduates of the Middle Schools) is the 
Higher Middle School, which would roughly 
correspond to our ordinary college, though 
again of not so high a rank as our best. 





























Legal Education in Modern Fapan. 


23 





of specialized departments of Law, Engineer- 
ing, Medicine, and soforth. Alongside of the 
Higher Middle Schools exist a few private 
institutions in Tokyo and Kyoto, giving sim- 
ilar instruction, but usually of not so high a 
grade. One of these, Keiogijuku, has added 


a university department, with schools of Law, | 


Literature, and Economics ; and the Doshisha 
of Kyoto is preparing a similar addition. 
But the vast majority 
of intending law stu- 
dents, after leaving 
the Middle School, go 
for their legal training 
to the so-called spe- 
cial schools (technicai 
they should, perhaps, 
be named). These are 
private _ institutions, 
offering a course three 
years inlength. They 
are successful in com- 
petition with the uni- 
versities, not only be- 
cause they are easier 
to enter and save the 
student a few years’ 
time, but because they 
cater more to the 
tastes of the student 
community, and _ be- 
cause membership in 
them involves a mini- 
mum restraint of lib- 
erty in respect to at- 
tendance, choice of studies, and other mat- 
ters. These attractions, and the fact that 
several of them bring to their students, 
equally with the Government University, 
an exemption from conscription, make up 
for the special advantages which the lat- 
ter has in respect to scholarships and to 
prizes in the shape of Government positions. 
Of the four thousand law students in Tokyo 


schools. 
Taking the chief institutions in the order 
of their establishment, we find, — 
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1. The Law Department of the Imperial 
University. 

The present Imperial University was 
formed in 1886 by uniting the Tokyo Uni- 
versity with the Engineering College. The 
former in its Law Department was the result 
of an amalgamation of the Tokyo Law School 
(established in 1871 by the Judicial Depart- 
ment) with the Tokyo University, —a_ pro- 
tean institution which, 
under various names, 
traced its beginnings 
back to Tokugawa 
times, and had, in the 
course of its history, 
absorbeda polytechnic 
and a medical school, 
with other minor insti- 
tutions. The first law 
course dated from 
1873; but the real 
strength of the Law 
Department came 
from the Tokyo Law 
School, among whose 
graduates — some 
thirty in number — 
one finds most of the 
leading French law- 
yers of to-day in 
Japan. As the de- 
partment is now or- 
ganized, graduation 
from a Higher Mid- 
dle School or the at- 
tainment of an equivalent degree of know- 
ledge, is required for admission; but practi- 
cally none but graduates of these institutions 
enter. The ordinary fee is two and a half 
yen (the yen is now worth about seventy-five 
cents) per month; but a student of good de- 
portment and high scholarship may be ex- 


| cused from payment, and may, if necessary, 


| borrow annually not more than eighty-five 
some ninety-five per cent attend the special | 





yen as a loan scholarship. How many avail 


| themselves of these privileges I do not know. 


The total number of students in 1886 was 
130; in 1891, 308. But here, as in most of 
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the schools, a course in Political Science 
forms part of the Law Department, and the 
law students proper in 1891 numbered only 
227. These were divided among the classes 
as follows :— 


rst year. 2d year. 3d year. 
Division A (English Law) . 52 44 29 
vy B (French Law) 17 18 30 
m= C (German Law) . 14 12 II 


The department is divided into two sections, 
a principal and a special section. The 
former embraces all courses dealing with the 
Codes and other laws of Japan, as well as a 
few other subjects. The latter is in three 
divisions, of English, French, and German law 
respectively, one of which every student 
must elect. This arrangement was made 
only last August. For some years there 
were two sections devoted exclusively to 
English and French law respectively, and 
in 1888 a German section was added; but 
the new plan has been rendered necessary by 
the promulgation of the Codes. It is a part 
of the plan to extend the course to four 
years in all.!1. By the new arrangement the 
curriculum comprises the following courses : 





First YEAR. 
Hours per Week 

General Principles. . ey 
Civil Code, Book II., Part ;:- (Property) 3 
Criminal Code . . . ‘ 5 4 
Roman Law . a 4 
Elements of Civil Code . 2 
(a) English Division. 

a ee eae 

Mea a Ghee ee Je Xo Ga 
(6) French Division. 

Geneval Principles «wo 4 se 
(¢) German Division. 

History of German Law ... . 2 

DE. 6, ¢ 66 Soya cee ee 


1 The students already on the rolls will graduate at 
the end of their third year, and the courses of the fourth 
year will therefore not be given on the new plan for three 
yearstocome. The course there included on “ The History 
of the Japanese Legal System,” even if it is intended to deal 
with the private law of Tokugawa times, is thus as yet 
on paper only; and the statement above as to the lack of 
instruction in native Japanese law is not affected by it. 





SECOND YEAR. 
Hours per Week. 


Civil Code, Book II., Part II. rere: 4 
Criminal Procedure Code ae 
Elements of CivilCode .......- 2 
Constitutional Law : 3 
Public International Law . 2 
Practical Applications of Principles. 
(a) English Division. 
EE ay See Ee Oe) ae 
Commercial Law 
(4) French Division. 


General Principles ee ehh, el ae 
(¢) German Division. 
Pandects. ... Peat Foe, 
Private Law. 2 
THIRD YEAR. 

Civil Code, (1) Book III. (Acqusition of 
Rights). . . 3 

(2) Book IV. (Suretyship and 
Mortgage) . 2 
(3) Book V. (Proof) . 2 
(4) Book I. (Persons) 2 
Elements of Civil Code 2 
Administrative Law 4 

Practical Applications. 
FourTH YEAR. 

Commercial Code . 5 
Civil Procedure . 4 
Private International Law 3 
Jurisprudence 2 
Criminal Law 2 
History of the Japanese Legal System 2 


| Practical Applications. 





(a) English Division. 
ee eee ee ere ee 
(6) French Division. 
Civil and Commercial Codes . . . 2 
History of French Law. . . . . 2 
(¢) German Division. 
Constitutional and Administrative 
BOM RW es OTS ee 
I a GS ert hee Ce ee 


The Chief Professor, or Dean of the Law 
Faculty, is Mr. Tomii Seisho, a French doc- 
tor of laws, Laureate of the Faculty of Lyons. 
The previous incumbent was Mr. Hatoyama 
Kazuo, a D.C.L. of Yale College, who has 
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since resigned, and is now practising law. | present occupations of the 307 graduates 


Before him the position was filled by Mr. 
Hozumi Nobushige, barrister of the Middle 


Temple, and still on the staff of instructors. | 
Anglo-American law is ably represented by | 


the cnief instructor, Mr. Aijexander Tison,! 
an A.M. and LL.B. of the Harvard Law 
School. 
kata Yasushi, a barrister of the Middle Tem- 
ple, recently returned 
from England. Of 
the other Japanese 
professors, one of the 
ablest is Mr. Miyazaki 
Michisaburo, who at 
present lectures on 
Roman and German 
law. Trained in Ger- 
many, his special in- 
terest since his return 
has been the early 
institutions of his 
own country; and it 
is to him, with one 
or two others, that 
we must look for 
the most valuable re- 
sults in the depart- 
ment of native Japa- 
nese law. The entire 
staff of professors 
numbers fifteen; there 
are one assistant pro- 
fessor and six lec- 
turers. The remain- 


ing foreigners are Dr. Reirlliod (French | 


Law), Dr. Lénholm (German Law), Dr. Eg- 
gert (Finance), and M. Boissonade (Civil 
Code). Of the whole staff of professors, 
perhaps one half give substantially their 
whole time to this institution. 

The whole number of graduates (counting 
since 1886 only) is 307. The average age 
at graduation was, in 1889, twenty-four years 


eight months; in 1890, twenty-four years | 
ten months ; in 1891, twenty-five years. The | 


1 To whom I am indebted for some of the information | 


regarding this school. 
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Associated with him is Mr. Hiji- | 
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are distributed as follows : administrative offi- 
cials, 106; judicial officials, 114; teachers, 
11; lawyers, 22; students abroad, 12; cor- 
poration officers, 8; graduate students at the 
university, 3 ; unknown, 20; and the deaths 
number, 13. This list, of course, contains 
duplicate insertions. 


2. Meyi Law School. 


Meyi (“enlightened 
government ’”’) is, as 
every one knows, the 
name of the period 
covered by the pres- 
ent reign, and is often 
used as the title of 
institutions. This law 
school was founded 
some eleven years ago 
by a few earnest dis- 
ciples of French law, 
who had then recently 
returned from a course 
of study in France. 
Marquis Saionji, since 
then Minister to Ger- 
many, was among 
them. The school 
opened with seven lec- 
turers and 381 stu- 
dents. It has added 
to its staff from time 
to time, and enlarged 
its quarters, and in 
popularity with law students it has been led 
by the English law school only. The num- 


| ber of regular lecturers is fifteen, and the 


There are two 


students number I1II5. 


| departments, — Law and Political Science. 


The law course is as follows :— 


Frrst YEAR. 
Hours per Week. 


Pe i 6 we, eiee: 6. cere 
Criminal Procedure Code .....-.- I 

| Cwilode (Pemsoms) oe ee 
4 (RE a OE OOS 


General Principles. 
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SECOND YEAR. 


Civil Procedure Code . 
Civil Code (Property) . 
oS ee sie oe 
(Acquisition of Rights) 
Commercial Code . . ... - 
Practical Applications. . . . +. . 


7 .— “ 


—- = NS me 


THIRD YEAR. 
Civil Code (Acquisition of Rights) 

- “  (Suretyship and Mortgage) 
Case TGR. 0 6 me as 
Administrative and Constitutional Law 
Practical Applications. 


> NF 


The students have the privilege of attend- 
ing both departments at once; and I imagine 
that a large number follow this course. The 
Political Science Department gives a modi- 
cum of instruction in private law (the lec- 
tures being given to both classes at the same 
time), with additional courses in History, 
- Economics, Logic, and International Law. 
The most noted of the lecturers are Messrs. 
S. Isobe, Assistant Attorney-General of the 
Empire, S. Tomitani, S. Kawamura, and K. 


Mayeda, the last three being recent gradu- | 


ates of French and German institutions, and 
officials of the Department of Justice. 

Out of the 1100 students, not more than 
one fourth attend regularly. The figures of 
past years afford some interesting conclu- 
sions on the subject of attendance, which 
will be presently alluded to. These figures 
include both departments, and I am unfortu- 
nately unable to say what proportion the law 
students proper represent ; but each depart- 
ment, as has been seen, gives substantially 
what we should call a law course. 


Passed Bar 

Entered. Graduated. Examination. 
1881 31 
1882 405 19 ? 
1883 343 15 > 55 
1884 234 35 ) 
1885 3m 21 18 
1886 492 13 12 
1887 1262 62 13 
1888 676 78 16 
1889 873 152 2 
1890 865 438 58 
1891 11S 


5842 ~ 948 





| 








The monthly fee is one yen, with an en- 
trance fee of one yen. Certain classes of 
students are admitted without examination, 
— graduates of Middle Schools, of Normal 
Schools, or of higher Government Schools, 
and members of certain other Special 
Schools. All others must pass an examin- 
ation in Arithmetic, Chinese, and Japanese 
Composition. 


3- Law Department of the Semmon School. 


This institution was founded some ten 
years ago by Count Okuma, the sagacious 
and far-seeing statesman who so nearly ac- 
complished Treaty Revision in 1889, and is 
now looking forward to the Premiership if 
the Opposition wins in the elections of 
February. It is often spoken of as a nur- 
sery for supplying the Count with young 
politicians devoted to himself. No doubt 
this type of school was common enough in 


| Western Japan twenty years ago, especially 
| in the Satsuma dominions; and in all proba- 


bility the Count, when he left the Govern- 
ment in 1881 and founded this institution, 
looked forward to the time when he could 
rely on the support of a body of young men 
not indebted to the Government for an edu- 
cation, and not inculcated with the ideas of 
his opponents, —a prospect which he is now 
realizing. But as the school is now organ- 
ized, there is nothing, except the patronage 
of Count Okuma to raise a doubt as to the 
educational aims of its managers. It is, 
next to the Imperial University, one of the 
best-equipped institutions of collegiate rank, 
and it is nominally in the hands of its alumni 
in all important matters of management. 
Its staff includes some of the ablest young 
men in literature and political science. The 
name Semmon corresponds to our “ Tech- 
nical;” but as yet there are only three de- 
partments, — Literature, Law, and Political 
Science. The Law Department is divided 
into two courses, — one for those students 
who intend entering administrative branches 
of the civil service, and the other giving a 
general legal education. The lectures on 
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c- 
private law are common to both classes. 
The Law Department proper is again 
divided into two sections: in one the Jap- 
anese language only is used; in the other 
and more advanced, English text-books are 
used, and a few foreign lecturers are em- 


ployed. The courses are arranged as 
follows : — 
First YEAR. 


Elementary Law. — Civil 
Code (Property) — 
Contracts (English 
Law) — Civil Proced- 
ure Code — Criminal 
Code — Logic — Torts 
(English Law) — Civil 
Code (Persons). 


SECOND YEAR. 


Civil Code (Acquisition , 
of Property, Proof) — 
Commercial Code — 
Criminal Procedure 
Code — Moot Courts. 


THIRD YEAR. 


Civil Code (Obligations) 


— Civil Procedure 
Code — English Eq- 
uity — Commercial 
Code — Jurisprudence 





— Public and Private 
International Law — 
Roman Law — Ad- 
ministrative and Con- 
stitutional Law — Bookkeeping — Moot Courts. 


Each year is divided into two terms, some 
of the foregoing subjects being given in one 
term only, and others continuing through 
the year. The number of hours per week in 
the different years and sections varies from 
sixteen to twenty. The President of the in- 
stitution is Mr. K. Hatoyama, formerly Dean 
of the Law Department in the Imperial Uni- 
versity. The staff of lecturers in the Law 
Department numbers eleven, the most noted 
being Messrs. S. Isobe, Assistant Attorney- 





MASUJIMA ROKUICHIRO. 


(Formerly President of the Law Institute.\ 





General of the Empire, and S. Ito, a judge of 
the Superior Court of Tokyo. English law 
is represented by Mr. G. Hirata, a barrister. 
The Political Science Department has re- 
cently been re-organized by Dr. T. lyenaga, 
a graduate of Oberlin College and of Johns 
Hopkins University. In the Law Depart- 
ment none of the instructors are resident, or 
give their whole time to the institution. 
The annual fee is fif- 
teen yen, with an en- 
trance fee of one yen. 
The number of law 
students this year is 
about 180, and the 
graduates of last July 
numbered about 75. 
Entrance is obtained 
either upon showing 
certificates of grad- 
uation from a Mid- 
dle or Normal School, 
or a higher Gov- 
ernment School, or 
from certain Special 
Schools, or upon pass- 
ing an examination 
in Japanese Compo- 
sition and in Chinese. 
The larger number 
of the graduates find 
their way either into 
active practice or into 
politics. 


4. German Law School. 

This school had its origin at a time when 
German influence had begun to affect Jap- 
anese politics and science. Count Ito, whose 
European trip of 1881 had left him most 
favorably impressed with the German system 
of government, was in 1885-87 at the height 
of his power ; and out of the general stimula- 
tion a desire arose to have a school where 
German law could be directly studied in its 
original literature. This School of Law and 
Political Science was then founded in 1886, 
and the existing German Language School 
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became its preparatory department. The 
president of the school is Mr. Kato Hinoyuki, 
the President of the Imperial University ; and 
the Dean is Dr. Yamawaki Gen. The actual 
teaching staff numbers seven, three of these 
— Messrs. Lénholm, Nippold, and Wernicke 
— being foreigners specially engaged for this 


school. The course is as follows : — 
First YEAR. 
Hours per week. 

Ceri . 2. Soe eS ie 
Eos > kao Weipa oy nee. ieee 
en. rn tae. a! a us: ‘se ee 
tn eee eee er a tg 
Ca Te. es eee a 
Practical Cases ob oe) Seed ta alee tera 


SECOND YEAR. 


Criminal Code 
German Criminal Law 


ty 


Roman Law 5 
Civil Procedure I 
Civil Code 3 
International Law 3 
Economics 3 
TuirRp YEAR. 
International Law 3 
Roman Law 2 


Criminal Code I 
gi gs. cm Eaee ee g  e 
Constitutional and Administrative Law 3 


The number of graduates has been, in 
1888, 13; in 1889, 9; in 1890, 7; and in 
1891, 19. The present students number 95 
in the Law Department, and 329 the 
Preparatory Department. As a knowledge 
of German is a requirement, entrance to the 
Law Department is practically open only to 
those who graduate from the Preparatory 
Department, which aims at giving a Middle 
School education. The annual fee is fifteen 
yen, the entrance fee being one yen. The 
school is working without ostentation, and 
the more thorough quality of its training 
does not tend to make it a popular one. 
But it has influential backing (Prince Kita- 
shirakawa of the Imperial family, for in- 


in 














The Green Bag. 


+ 

stance, is its chief patron, a distinction which 
only one other school can boast); it is at- 
tended by a good class of students, and its 
instruction is of the best. Its special merit 
is the attention it pays to Roman Law ; for, 
as will be seen from the curricula, the aver- 
age Japanese student is cut off from any con- 
siderable acquaintance with the historical 
associations of the new national law. 


5. Law Institute (formerly English Law 
School ). 

We come next to the most popular school 
in Tokyo, the great representative of Anglo- 
American law, now known as the Law Insti- 
tute (Hogaku-/n). Up to 1885 the only 
place where English law could be studied 
was the Imperial University. In that year 
a few of the graduates of that institution, 
realizing that the new Codes existed no 
longer in imagination only, and were to be 
opposed then, if ever, and desiring at the 
same time to furnish greater facilities for 
the study of Anglo-American law, and to 
create a popular feeling in its favor, met and 
took measures to found a law school. The 
committee consisted of Messrs. Takahashi 
Kazumasa (an English barrister now de- 
ceased, whom reputation names as_ the 
greatest member of the Tokyo Bar, past or 
present), Masujima Rokuichiro (an English 
barrister, the most successful of living prac- 
titioners), Okayama Kanekichi (now always 
named among the leaders of the bar), and 
Takahashi Kenzo (editor of the “ Official 
Gazette”’). 

The school was opened in the fall of 1885 
with 97 students ; the number now enrolled 
falls a little short of 1,200. The daily at- 
tendance is from 500 to 600. The gradu- 
ates numbered, in 1886, 4; in 1887, 18; in 
1888, 51; in 1889, 143; in 1890, 309; in 
1891, 343. In 1886 two sections were 
formed, one studying from English text- 
books expounded in Japanese, the other 
conducted in Japanese entirely. About one 
third of the students belong te the former 
section, their training in English having usu- 
































XUM 





ally been received in the English Language 
School associated with the Law School. For 
the work of this section a number of text- 
books were cheaply reprinted, and sold at a 
price within the means of the students. These 


included Pollock’s “Contracts,” “Torts,” and | 


“ Partnership,” Story’s “ Agency,” Kent’s 


“ Corporations,” Powell’s “‘ Evidence,” New- | 


son’s “ Shipping,” Chalmers’ 
Notes,” and a few 
others. The plan was 
also put in practice 
of printing certain of 
the lectures in sheet 
form, and __ issuing 
them to persons at a 
distance for private 
study. In 1887 there 
were 1,200 of these 
subscribers. The 
Meiji Law School af- 
terwards imitated this 
popular measure. 

For six years Mr. 
Masujima was the 
president of the 


School. He gave his 
personal supervision 


(which the nominal 
chiefs do not always 
do), and also lectured 
on Court Practice. 
The annual banquet of 
the teachers and pat- 
rons of this school was 


“ Bills and | 





KIKUCHI TAKEO. 


(President of the Law Institute.) 


. | 
always the occasion for an exchange of greet- 


ings between the British and American mem- 
bers of the profession who happened to be 
in Japan. 
house (both of them famous story-tellers ), 
Chief-Justice Hannen (a brother of the Lord 
Justice), Francis Piggott (he of “ Piggott 


Minister Hubbard, Consul Great- | 
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and Story, Eldon and Kent. I do not think 
that I am mistaken in crediting the energy 
and zeal of Mr. Masujima with the greater 
part of the results accomplished by this 
school. For the past six years the English 
Law School has been the backbone of the 
popularity of English law in Japan, and Mr. 
Masujima has been the backbone of the 
school. But the promulgation of the Codes 
has made a_ great 
change. It has forced 
the management to 
devote the greater part 
of the course to the 
new Codes, and Eng- 
lish law has become 
subsidiary. For vari- 
ous reasons, indirectly 
connected with this 
change, Mr. Masujima 
has retired from the 


presidency. Many 
instructors have 
changed. The school 


is no longer the centre 
of attraction for the 
friends of English ju- 
risprudence. Its pres- 
tige continues among 
the student commu- 
nity, and the attend- 
ance has not dimin- 
ished. But the hopes 
of the English section 
of the bar have been 
crushed. Their interest in the institution is 
waning. It was impossible, in the nature of 
things, for their! intimate connection with it 


to continue. They have helped to make it 


| what it is, but it must henceforth lose its 
| distinctive character. The practical methods 
| of its founders have left an indelible impres- 


on Torts”),— these and many others have | 
contributed both wit and wisdom at these | 


esoteric gatherings, tasting the fraternal 
pleasures at once so rare and so attractive 


in this distant land to the brethren of the 


“green bag,” the joint inheritors of Coke ! 





sion; but it is now merely the largest law 
school in Japan. 

Some idea of the change may be ob- 
tained from a comparison of the courses 
as they stood in 1889 and as they stand 


now, 
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First YEAR. 


1892. 

Civil Code (Property). 

Civil Code (Obligations). 

Civil Code (Persons). 

Criminal Code. 

Criminal Procedure 
Code. 

Roman Law. 

Commercial Code. 

Constitutional Law. 

Logic. 

Contracts. 

Torts. 


1889, 
Contracts. 
Torts. 
Agency. 
Partnership. 
Bailments. 
Domestic Relations. 
Criminal Law (Eng. and Jap.). 
Logic. 
Constitutional Law (Jap.). 

18 hours. 


25 hours. 


SECOND YEAR. 


Civil Code (Acquis. of 
Rights). 

Civil Code (Proof). 

Commercial Code. 

Civil Procedure Code. 

Criminal Procedure 
Code 

Roman Law. 

General Principles. 

Evidence (Eng.). 


Sales. 

Personal Property. 

Contracts. 

Evidence. 

Corporations. 

Bills and Notes. 

Shipping. 

Criminal Procedure (Jap. and 
Eng.). 

Constitutional Law (Jap.). 

Administrative Law. 

Roman Law. 

Practical Cases. 


Administrative Law. 
Practical Cases. 
22 hours. 


THIRD YEAR. 


International Law (Public). 
International Law (Private). 
Jurisprudence (Eng.). 
Roman Law. 
Administrative Law. 
Constitutional Law. 

Moot Courts. 


Mortg.). 
Commercial Code. 


Rights.). 
International Law (Pub- 
lic). 
International Law (Pri- 
vate). 
Roman Law. 
Jurisprudence (Eng.). 
Equity. 
Administrative Law. 
Practical Cases. 


In the requirements for admission there 


has been a decline. 


phy, History (universal), Arithmetic, Alge- 


bra, and Geometry. The only subjects now | 
set are Arithmetic, Japanese Composition, | 
The entrance fee is one yen, | 
The | 


and Chinese. 
and the monthly dues are one yen. 
tuition in English law -is—chiefly in the 





| nacular literature. 
| Jaw were not satisfied with this condition of 


Commercial Law (Eng.). | : ; agers 
at things, and in 1887 an association was or- 


33 hours. | 


Civil Code (Surety and | 


Civil Code (Acquis. of | 


| the creation of a new institution. 
ths | ber of students at the opening was 40. 
| day the books show 600, with an average 
| attendance of 300. 
In 1889 the examina- | 
tions (for those not possessing Middle School | 


or equivalent diplomas) were upon Geogra- | 


The Green Bag. 





hands of Mr. Hijikata, already mentioned 
in connection with the Imperial University. 
Among the most noted of the staff are 
Messrs. K. Matsuno (judge of the Tokyo 
Superior Court), Yamada Kannosuke (ex- 
Attorney-General of the Empire and now 
Manager), Hozumi Nobushige (former Dean 
of the Imperial University, Law Depart- 
ment), Yezi Chu (a Councillor of the Home 


| Department), and Kikuchi Takeo (a gradu- 
| ate of Boston University Law School, since 


Secretary of the Judicial Department, and 
now President of the school). 


6. Franco-Fapanese Law School. 


By 1886 there had come into existence, 


| outside of the Imperial University, special 
| schools devoted to the study of the English 


and the German legal systems in the ver- 
The adherents of French 


ganized to establish and support a school 
offering equal facilities for the study of 
French law. The plan adopted was similar 
to that of the German Law School; and Im- 
perial and aristocratic patronage has assured 
the success of the new institution. It might 
have been expected that the founders could 
act to better effect by influencing the meth- 
ods of the Meiji Law Schooi, which had al- 
ways been under French control. But it 
seems that the managers of the latter were 
conservative in tendency, and did not desire 
to alter their methods; and the result was 
The num- 
To- 


In 1890 the graduates 
numbered 100; in 1891, 53. 

Here, as in the German School, instruc- 
tion by foreigners is a specialty. M. Bois- 
sonade (the author of the Civil Code) is 
Dean; M. Reirlliod (of the Imperial Uni- 
versity), and M. Paternastro (a legal ad- 
viser to the government), also lecture. The 
best-known Japanese lecturers (the working 
staff numbers fifteen) are Messrs. Terao, 
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Tomii, Mayeda, and Tomitani, already men- 
tioned in other places. The courses are as 
follows :— 

First YEAR. 

Elements of Civil Law — Civil Code — Criminal 
Code — Criminal Procedure Code — Civil Pro- 
cedure Code — International Law — French 
Civil Code — French Jurisprudence — Econom- 
ics — Gymnastics 22 hours. 

SECOND YEAR. 

Civil Code — Criminal 
Code — Criminal Pro- 
cedure Code — Civil 
Procedure Code — 

Commercial Code — 
French Civil Code — 
French Jurisprudence 
— Constitutional Law 
— Finance — Moot 
Court — Gymnastics 
26 hours. 


THIRD YEAR. 

Civil Code — Civil Pro- 
cedure Code — Com- 
mercial Code— French 
Civil Code — Interna- 
tional Law — French 
Jurisprudence — Moot 
Court — Gymnastics 

26 hours. 


The monthly dues 
are one yen, and the 
entrance fee is one 
yen. 


7. Law Department of Keiogijuku Uni- 
versity. 

Keiogijuku College — the oldest institution 

in the country, next to the Imperial Uni- 

versity, and the first to teach the English 


language and literature — has an interesting | 


history, the events of which are indissolubly 
associated with the career of Mr. Fukuzawa, 
the great educator and editor. A democrat, 
severely practical, having a compelling per- 
sonality, entirely independent, — one could 
not pick out four qualities less frequently 





KANEKO KENTARO. 
(President of the Japan Law School.) 





met with in such a degree in this coun- 
try. He has done for general education 
what Mr. Masujima has tried to do for 
legal study,— make it practical and effec- 
tive. The college has been the field for the 
working out of his ideas. Of late he has 
given himself up to his newspaper, the ¥i/z 
Shimpo, the largest in the Empire ; and the 
growth of the college has thrown its man- 
agement into’ the 
hands of the men 
who have been trained 
by him. A Japanese 
of the Japanese, and a 
gentleman of the last 
generation, yet saga- 
cious to discern the 
spirit and the needs 
of to-day, he has al- 
ways been a _ lover 
of things American. 
Twice he has visited 
the United States; 
his three oldest sons 
were educated there 
(one of them in Bos- 
ton) ; and in 1889, 
when he founded a 
university department 
(with funds partly con- 
tributed from alumni), 
he sent to the United 
States for his foreign 
instructors. The Law 
Department has at 
present for its law courses a staff of seven 
instructors, — one of them a resident for- 
eigner. Messrs. Mayeda, Kawamura, and 
Tomitani (German and French lawyers, al- 
ready mentioned), and Motoda (lately presi- 
dent of the Tokyo Bar Association) are the 
best known. Like the German Law School, 
this new department begins unassumingly, 
the students during the first two years num- 
bering only eighteen all told. Many reasons 
contribute to make the number a small one. 
The annual fee is thirty yen; the entrance 
fee is three yen,—treble the figures of 
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, tions of the college. 
has steadily resisted the pressure to join the 
“‘ Specially Sanctioned Schools,” some seven 
in number, which possess with government 
colleges, an exemption from conscription, 
and the exclusive privilege of sending can- 
didates to the civil service examinations. 
The lack of these privileges is a great handi- 
cap, and keeps away most voung men of 
law-school age. But Keiogijuku has always 
preferred, like the wolf in the fable, to pur- 
sue its own course free and untrammelled, 
rather than wear the collar of servitude as 
the price of feasting upon government fa- 
vors ; for in return for these privileges, the 
Sanctioned Schools must submit to certain 
paternal restrictions in regard to curricula, 
personnel, reports, inspection, etc., which in- 
terfere seriously with the discretion of the 
managers. 
juku College, which would naturally be the 
great feeder of the university departments, 
has always sent most of its able graduates, 
into journalism or commerce, and not into 
law. 

A final and most powerful deterrent of 
patronage is the difficulty of the entrance 
examinations (judged by the average stu- 
dent attainments). Admission is granted 
without examination to graduates of the 
college. All others must pass an examina- 
tion (usually fairly difficult) in Arithmetic, 
Algebra, Geometry, Physics, Chemistry, 
Geography, History, English, Chinese, and 
Japanese Composition. No law school in 
the country, except the Imperial University, 
makes such requirements for entrance. With 
such a high standard, it is of course impossi- 


ble to compete on anything like equal terms | 
with great private law schools, opening their | 
doors freely to those who have little more | 


than a primary-school education. Nor is it 
desired to enter into such a competition. 
The aim of the school is to educate com- 
petent men as thoroughly as_ possible, 
without regard to numerical success or to 
popularity with the student community. 


most schools, but in keeping with the tradi- | 
Moreover, Keiogijuku | 


Another reason is that Keiogi- | 





The courses of the law department are as 
follows : — 


Firsr YEAR. 
Hours per Week. 


Civil Code (Property) : 4 
Contracts (1st and 2d Terms), Evidence Gd 
Term) . Pe My er ap dete alee 
Torts (1st Term), Property (2d and 3d 
Terms), Quasi-Contracts (3d Term) . 
SSS Tey SA a ee ee ee» 


Deopomaes . se 


n> 


SECOND YEAR. 
Civil Code (Obligations, Acquisition of Rights, 
Suretyship and Mortgage) ‘ 
Equity (1st and 2d Terms), Denne (3d 
Rage eer ae ee : : 
P< 6 aes 
Civil Procedure Code. . 
Crees Coge.. ss 
Criminal Procedure Code 
PROncn 3 . ee me ee 
Practical Aaelicetann. 


noo N > 


N 


WwW 


lump YEAR. 


Commercial Code 

Jurisprudence 

International Law 

Constitutional and Adusiatumetive L aw 
German ; 

Practical Applications. 


WwWww p 


8. Fapan Law School. 


Less than two years ago, when the Codes 


| were on the eve of promulgation, it was an- 
‘nounced that a new school of law was to be 
established, under the special patronage of 





the Minister of Justice. The idea seems to 
have been to devote the instruction in this 
school entirely to Japanese law as such, and 
not to treat of foreign systems by name. It 
is planned to lecture upon Japanese Cus- 
tomary Law; but the course is assigned to 
the third year, and the school is as yet only 
in the second year of its existence. The 
new institution has a distinct official flavor. 
All the highest functionaries have been 
pressed into service. The President of the 
Supreme Court (Kajima), the ex-President 
| (Ozaki), the President of the Adminis- 
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trative Court (Makimura) the Attorney- 
General (Matsuoka),— these, and others 
lend their names. 








three great legal scholars of the older gene- 


| ration, are nominally on the law school staff. 


The President of the | 


school is no less than Mr. Kaneko Ken- | 


taro, the Chief Secretary of the House 


of Peers, whose name is familiar in the | 


United States and England. 


“His tastes | 


and his capacity as a scholar fit him emi- | 


nently for this position, and one almost 
regrets that his patriotism leads him to con- 


secrate chiefly to politics the services that | 


would otherwise be so valuable to science. 
It is to Mr. Kaneko’s official influence that 
we may look principally for all that is being 
done and that will be done for the scientific 
study of Japanese legal history.” 

It is worth a passing notice that the chiefs 
of three of the eight important law schools 


_ were educated at American law schools. The 


“Institute for History and Antiquities,” the 
centre of antiquarian studies, has an intimate 
connection with the Japan Law School, and 
some of its members, including Mr. Kona- 
kamura, Mr. Naito, and Mr. Kimura, the 


MN 


But I cannot find that they have yet done 
more than deliver an occasional public lec- 
ture. However, Mr. Matsuzaki, one of the 
best younger scholars and a specialist in 
Local Institutions and Taxation under the 
Tokugawas, lectures on Economics ; and Mr. 
Miyazaki, the best modern student of the 
indigenous law, is preparing a brief course 
of lectures on that subject. The courses 
are :— 
First YEAR. 

Civil Code (Property), 5 hours; Civil Code (Per- 
sons), 2 hours; Criminal Code, 3 hours ; Crim- 
inal Procedure Code, 1 hour; Constitutional 
and Administrative Law, 3 hours; Economics, 
2 hours. ' 

SECOND YEAR. 

Civil Code (Obligations), 7 hours; Civil Code 
(Suretyship and Mortgage), 2 hours; Civil 
Code (Persons), 2 hours ; Civil Code (Proof), 
1 hour; Civil Procedure Code, 3 hours; Inter- 
national Law, 2 hours. 
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A JUDICIAL ANTHOLOGY. 


II. AMERICAN SPECIMENS. 


By Henry A. CHANEY. 


HE scientific observer upon a compara- 

tive basis cannot fail to be interested 

in the conspicuous proof which these speci- 

mens present in demonstration of the theo- 

rem that the inheritance of genius is not a 

question of hemispheres. If England has her 

Coleridges, father and son, not only judges 

but poets, so has the United States her Dur- 

fees, filling the same high post in succession 
and possessed of the same divine gift. 

As other comparisons are inevitable, it is 
not out of place to suggest that, on the whole, 
the American judge seems to be taken more 
fully into the confidence of his Muse than 
his English brother. The tributes which 
Tenterden and Eldon pay to their wives do 
full credit to their hearts, but otherwise they 
are rather commonplace; Chief-Justice 
Chase’s melancholy meditations and Gibson’s 
solitary effort show feeling as deep and 
greater felicity of expression. Hardwick’s 
jolly doggerel is far surpassed by Parsons’s 
letter to his little girl; and as for Durfee’s 
oriole sonnet, is it not fully equal to Thurlow’s 
Harvest Home; and is not Chipman’s Ana- 
creontic as faithful to the spirit of the ori- 
ginal as Denman’s Horatian ode? Black- 
stone and Story are both a little humdrum, 
but both are smooth and clear and easy. In 
the matter of sacred poetry, however, much 
the stronger showing is made by the English. 
The most recent psalmodies are enriched by 
Lord Chief-Justice Coleridge’s hymn. It is 
doubtless the finest specimen of British verse 
in this collection, though Bacon’s grand para- 
phrase of the Ninetieth Psalm, in which, 
of course, the thoughts are the Psalmist’s, 
has an almost Shakspearian freshness and 
vigor. 

But the best original poem here is found 
in Chief-Justice Fuller's noble lines on 





Grant; how good they are one may judge by 
placing them side by side with Milton’s re- 
sounding sonnet to Cromwell; the last is 
stately and magnificent enough, but it alto- 
gether lacks the tender pathos with which 
the Chief-Justice interweaves a persona 
tribute fully as superb. 

This little collection makes no pretence 
to completeness. All that it contains has 
been published here and there, and is more 
or less easily accessible. Much more, prob- 
ably, might have been added. There is 
nothing here, for instance, of Chief-Justice 
Bleckley’s ; but previous numbers of this 
magazine have contained specimens of his 
verse.! 


WHEN I AM DEAD. 


SHow no vain pomp nor mockery of woe, 

Let my pale corpse no slow procession lead, 

For me put on no senseless weeds of show, 
When I am dead. 


My tomb let no grand mausoleum tell, 

Lay not a single stone to mark my bed ; 

I would that none should know my narrow 
cell, 


When I am dead. 


But silent bear me to my last abode, 
On its cold pillow gently lay my head: 
For worms my dust; my soul, oh, take it, 
God, 
When I am dead. 
Horace P. Biddle. 


1 “Toombs,” The Green Bag, vol. i. p. 185; and see 
vol. vi. pp. 51, 74- 
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THE UNIVERSITY OF MICHIGAN. 


[An ode, read at the opening of the Great Hall of the 
University, in 1873.] 


No more the craftsman lingers 
Around the finished walls, 
But songs of many voices 
Ring through the sounding halls. 
They hail the work completed, 
They hail the mission planned, 
Of toil for thought and spirit, 
With rest for toiling hand. 


Rejoicc, O bounteous mother ! 
Thy home is broad and fair ; 
And throngs of loving children 
Shall rise to bless thee there. 
From valley, plain, and mountain, 
Green isle and ocean shore, 
Young States and hoary kingdoms, 
They seek thy open door. 


With gracious welcome cheer them ; 
Protect from guile and wrong; 
And make them wise with counsel, 
In faith and honor strong. 
So thou shalt be their glory 
And they shall be thy crown,— 
Their lives thy joy and comfort, 
Their fame thy best renown. 


Our hopes await the Future, 
Far off and dim and vast; 
But through thy courts are gliding 
Sweet memories of the Past. 
O house already hallowed 
By souls of truth and might, 
Forevermore within thee 
Be life and peace and light ! 
James Valentine Campbell. 


FO MISS L. cc. L. 


THE autumn wind sings mournfully 
The death-song of the year, 

And yielding to Time’s stern decree, 
All bright things disappear. 





The zephyr that with perfumed wing 
Played erewhile round our path 
Hath flown away with gentle spring 

From winter’s waking wrath. 


The beautiful and fragrant flowers, 
Fair Nature’s crown and pride, 

From rustic walks and garden bowers 
Have faded all and died. 


And I with sad, presageful heart 
Contemplate the decay, 
Till summoned in my turn to part, 


I, too, shall pass away. 
Salmon Portland Chase. 


PARAPHRASE FROM ANACREON. 


Unnappy he whose callous heart 
Ne’er felt the joys of love, 

Whose bosom, steeled to soft desires, 
Not Venus’ self can move. 


Unhappy he who yields his heart 
A prey to Love’s enchanting snare, 
Whose hopes of bliss alone depend 
On some inconstant fair. 


But more unhappy he who loves 
Yet meets no kind return, 
Whose sighs, whose tears and tender vows 


Are all repaid with scorn. 
Nathaniel Chipman. 


HYMN BY TWILIGHT. 


Gop is in the hues of heaven 
Fading from the sky and bay ; 
God is in the shades of even 
That chase the heavenly hues away ; 


God is in the torrent falling,— | 
In the song of whip-poor-will, 

In the voice of shepherd calling, 
In the bleating on the hill. 


In the cloud the distance glooming, 
In the distant thunder’s roar, 

In the far-off ocean booming 
On his everlasting shore. 
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God ! thou art all substance wreathing 
Into forms that suit thy will; 
God! thou art through all things breathing 
One harmonious anthem:still. 
Job Durfee. 


CONSTANCY TO THE IDEAL. 


As in the year’s sweet prime, the oriole goes 
Picking, with busy bill, small scraps of 
things 
To weave the pendent home, which daily 
grows 
In beauteous cincture from whate’er she 
brings ; 
For that she bears within her tiny breast 
The heavenly plan whereafter she doth 
build, 
And closely knits and softly lines her nest, 
With glad forethought of how it shall be 
filled : 
So we, like her, should work in joyous mood. 
Doing each day the duty of the day, 
And, constant to our fairest dream of good, 
Fashion our lives thereby, as best we may, 
In faith that every perfect fruit of earth 
Within it bears a seed for heavenly birth. 
Thomas Durfee. 


NATHAN HALE. 


To drum-beat and heart-beat 
A soldier marches by. 

There is color in his cheek, 
There is courage in his eye, 
Yet to drum-beat and heart-beat 

Ina moment he must die. 


With calm brow and steady brow 
He listens to his doom ; 

In his look there is no fear, 
Not a shadow-trace of gloom ; 

But with calm brow and steady brow 
He robes him for the tomb. 


"Neath the blue morn, the sunny morn, 
He dies upon the tree, 





| 


And he mourns that he can lose 
But one life for Liberty ; 

‘And in the blue morn, the sunny morn, 
His spirit-wings are free. 


From Fame-leaf and Angel-leaf, 
From monument and urn, 
The sad of Earth, the glad of Heaven 
His tragic fate shall learn ; 
And on Fame-leaf and Angel-leaf 
The name of HAteE shall burn. 
Francis Miles Finch. 


GRANT. 


AND as with him of old, 
Immortal captain of triumphant Rome, 
Whose eagles made the rounded globe their 
home, 
How the grand soul of true heroic mould 
Despised resentment and such meaner 
things, 
That Peace might gather all beneath her 
wings ! 


No lamentation here ! 
The weary hero lays him down to rest, 
As tired infant at the mother’s breast, 
Without a care, without a thought of fear, 
Waking to greet upon the other shore 
The glorious host of comrades gone before. 


Earth to the kindred earth ; 
The spirit to the fellowship of souls! 
As slowly time the mighty scroll unrolls 
Of waiting ages yet to have their birth, 
Fame, faithful to the faithful, writes on 
high 
His name, as one that was not born to die! 
Melville Weston Fuller. 


RETROSPECTION. 


Way, Memory, cling thus to Life’s jocund 
morning, — 
Why point to its treasures, exhausted too 
soon, 
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Or tell that the buds of the heart at the 
dawning 
Were destined to wither and perish at 
noon ? 


On the past sadly musing, oh, pause not a 
moment ; 
Could we live o’er again but one bright 
sunny day, 
T were better than ages of present enjoy- 
ment, 
In the mem’ry of scenes that have long 
passed away. 


But Time ne’er retraces the footsteps he 
measures, — 
In Fancy alone with the past can we dwell ; 
Then take my last blessing, loved scene of 
young pleasures, 
Dear home of my childhood, forever fare- 


well! 
Fohn Bannister Gibson. 


A LETTER TO HIS LITTLE GIRL. 


Boston, MARCH 2, 1795. 


DrAR Mary: By these lines you ’Il find 
That your papa has kept in mind 

The promise, made at Newburyport, 

To write you, when at Boston Court. 
Since then I have increased in health, 
But added little to my wealth ; 

Enough there still remained in store 

To purchase books, in number four, 

For Robin, Flopsy, Dicksy, Hopsy, 
With stories filled, to turn them topsy, 
Such as poor Gulliver, of old, 

To make folks merry, often told,— 

Of little men six inches high, 

Of larks not bigger than a fly, 

Of sheep much less than common rats, 
And horses not so big as cats; 

He next of monstrous giants talked, 
High as a steeple when they walked ; 
Whose beasts and birds and even flies 
Were all proportioned to that size. 








An hundred curious stories more 

Which will delight you to read o’er, 

These wondrous books in truth contain, 

All sprung from his creative brain. 

Do not, my dear, impatient burn 

To read these books ; on my return 

I’ll bring them safe, each child to please, 

While Pecksy dances on my knees, 

And dear mamma exults with pleasure 

To see around her all her treasure. 
Theophilus Parsons. 


ADVICE TO A LAWYER. 


WHENE’ER you speak, remember every cause 


| Stands not on eloquence, but stands on 


laws. 

Pregnant in matter, in expression brief, 

Let every sentence stand in bold relief ! 

On trifling points nor time nor talents 
waste, 

A sad offence to learning and to taste ; 

Nor deal with pompous phrase; nor e’er 
suppose 

Poetic flights belong to reasoning prose. 

Loose declamation may deceive the crowd, 

And seem more striking as it grows more 
loud ; 

But sober sense rejects it with disdain, 

As naught but empty noise, and weak as 
vain. 

The froth of words, the school-boy’s vain 
parade 

Of books and cases,— all his stock in trade,— 

The pert conceits, the cunning tricks and 
play 

Of low attorneys, strung in long array,— 

The unseemly jest, the petulant reply, 

That chatters on, and cares not how or 
why, — 

Studious, avoid,— unworthy themes to scan, 

They sink the Speaker, and disgrace the 
Man, 

Like the false lights by flying shadows cast, 

Scarce seen when present, and forgot when 
past. 

Foseph Story: 











THE AMERICAN TORIES. 
(M’FINGAL, CANTO I.) 


‘‘ AND are there in this freeborn land 
Among ourselves a venal band; 

A dastard race, who long have sold 
Their souls and consciences for gold ; 
Who wish to stab their country’s vitals, 
Could they enjoy surviving titles ; 

With pride behold our mischiefs brewing 
Insult and triumph in our ruin ? 

Priests who, if Satan should sit down 

To make a bible of his own, 

Would gladly, for the sake of mitres, 
Turn his inspired and sacred writers ; 
Lawyers, who should he wish to prove 
His claim to his old seat above, 

Would, if his cause he'd give them fees in, 
Bring writs of entry sur disseisin, 


JUDGES’ 


ROM London “ Tit-Bits” we cull the 
following amusing anecdotes of some of 

the English judges :— 
On one occasion Mr. Justice Manisty was 
on circuit at Exeter for the Assizes. One 


morning he left his lodgings early for a | 
| agined than described ; but he merely replied, 


stroll, and finding that he had plenty of time 


on his hands before the court assembled, | 


he turned into a hairdresser’s shop for the 
purpose of getting shaved and generally 
trimmed up. Customers being scarce at that 
early hour, there was only one assistant 
present in the place. 


When the Judge entered the man jumped 


up with alacrity, and bowed him into the 


operating-chair with all a barber’s suave | 
| istic determination, decided to carry out his 


politeness. Having lathered his distin- 
guished customer's face, and stropped his 
razor with more than ordinary vigor, he com- 
mencéd to attack the judical stubble. 
he had n’t gone far in his work before he sud- 
denly paused, with one hand on the Judge’s 


The Green Bag. 





But | 








Piead for him boldly at the session, 

And hope to put him in possession ; 
Merchants, who for his friendly aid 
Would make him partners in their trade, 
Hang out their signs in goodly show, 


| Inscribed with Beelzebub & Co. ; 
| And judges who would list his pages 
_ For proper liveries and wages, 


And who as humbly cringe and bow 


| To all his mortal servants now ?” 


| “ There are ; and Shame, with pointing ges- 


tures, 
Marks out th’ Addressers and Protesters ; 
Whom following down the stream of fate, 


' Contempts ineffable await ; 


And public Infamy forlorn, 
Dread Hate, and everlasting Scorn.” 
John Trumbull. 


PREDICAMENTS. 


| nose and the other waving the razor painfully 


near Sir Henry’s throat. 
‘‘ Blessed if I don’t think,” said the barber, 


|“ that you're the old cove what gave me five 
| years at Winchester.” 


The Judge’s feelings may be better im- 


with what coolness he could summon to his 
aid, — 
“T don’t know, my good fellow ; I have a 


| bad memory for faces.” 


However, the man went on shaving, and 
Mr. Justice Manisty congratulated himself 
that the ex-convict did n’t bear malice. This 
easiness of mind came a little too soon. 
After the shave the Judge, with character- 


original programme and have his hair cut as 
well. To his horror, the barber had no sooner 
exchanged the razor for his scissors than his 
locks began to fall in a perfect shower on the 
floor. 
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“Hold on, man, hold on!” exclaimed the 
Judge. “I only want a trim up, I tell you; 
don’t cut it so short.” 

“Cut it short be blowed! ” replied the bar- 
ber, slicing away triumphantly; ‘‘ yout did n’t 
cut it short when you give me five year in 
the stone jug. This is the prison crop you’ve 
got to have, old man, as sure as a gun; so 
you ’d best take it kindly.” 


A Judge was journeying up to the North 
of England in a fast train, which, after leav- 
ing London, did not stop till it came to 
Rugby. The only other occupant of the 
carriage was a well-dressed and apparently 
gentlemanly man, who took no notice of the 
Judge till the train had left the terminus. 
Then the man came over, and seating hinself 
opposite the Judge, poured out a torrent of 
foul-mouthed abuse and threats against the 
latter for having sent him to penal servitude 
for coining some years before. The Judge 
waited till the man paused for breath, and 
then said very quietly, — 

“My dear sir, don’t you think it’s rather 
bad form to talk shop in private life? Ah, 
you don’t think so! Very well, then, let us 
relate some of our mutual experiences. I 
have no doubt that I shall find yours a good 
deal more entertaining than you will mine.” 

The fellow was so nonplussed by the 
Judge’s fearless good-humor that he quieted 
down, and actually did expatiate upon some 
of the incidents in his career. Probably he 
never saw the nice point of satire in a judge 
appealing to a convict he had sentenced on 
a question of “ bad form.” 





The following is told of Sir Henry Hawkins, 
who, rightly or wrongly, has the reputation 
of being a severe judge, and is consequently 
more dreaded than beloved by the criminal 
classes. Sir Henry, as is well known, is in 
private life an ardent follower of the turf, and 
when more serious business permits, seldom 
fails to attend Newmarket races. 

On one occasion he was returning from a 
meeting on the classic heath, and had entered 
a railway-carriage at the station for the pur- 
pose of returning to town. Three undesir- 
able-looking fellow-passengers followed him 
in, and Sir Henry was thinking of chang- 
ing his carriage, when a fourth man, who 
was also on the point of entering, stared 
hard at the Judge, got back on to the plat- 
form, and, addressing his companions, 
said, — 

“Come, get out of that, boys,—a nice 
warm shop that is you 've got into. Do you 
know who that ‘mug’ is you were going to 
take on?” 

‘Who is it, Bill?” asked one of the 
men, as they cleared out of the compart- 
ment. 

“Why, ’Orkins, to be sure,— a proper sort 
of ‘mug’ that to try our game on, eh?” 

Sir Henry in the mean while, laughing in 
his sleeve, had recognized the man who had 
moved the others off as a man he had sen- 
tenced at the Old Bailey for card-sharping in 
railway-trains. The others, not knowing 
him, had marked him down as a“ mug” or 
“ flat’ on whom to practise. The Judge’s 
reputation probably saved him from annoy- 
ance. 


PIG 
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AN EPISODE IN LORD COLERIDGE’S COURT. 


tb the month of August, during a short 

stay in London, I dropped into Lord 
Chief-Justice Coleridge’s court. The case of 
Harrison against the Duke of Rutland, Lord 
Edward Manners, and others was on trial 
before the Chief-Justice and a jury, and the 
court-room was stuffed. As I stood in the 
crowded aisle listening to Sir Henry James’s 
able argument of a question of highway law, 
my eye suddenly rested on the faces of one of 
the judges of my home circuit and of a 
brother member of the bar of my home city, 
and I felt the thrill that a familiar and be- 
loved face unexpectedly seen in a strange 
land always givesone. I elbowed my way to 


the Judge’s side, and after a hearty hand- | 


shake, and the “Where in the d 1 did 
you come from?” from the Judge, we stood 
listening to the trial of the case. After 


another hour of standing I thought the Judge 
seemed weary, and turning to a junior in the 


stall beside me, I said : “ That elderly gentle- 
man just in front of you is an American 
judge. Don’t you think you could find him 
a seat?” “I am very sorry,” he replied, “ but 
there is not a vacant seat in the court-room 
except those three seats on the Queen’s 
Counsel bench just in front, and none but 
Q. C’s. are ever permitted to sit there. You 
see six or seven peers on that backless bench 
in front, and even they could not occupy 
the bench reserved for ‘silks.’” He then 


whispered to his brother juniors, then to a. 


“silk” in front of him ; some word was passed 
to Lord Coleridge and back, and the junior 
said to me, “ If the American Judge will hand 
up his card, Lord Coleridge will ask him up 
on the bench.” I told the Judge to give me 
his card and go up. This he positively 
declined to do ; more whispering, and at last 
a Q. C. arose and invited the Judge, Brother 
D , and myself to seats on the Q. C.’s 
bench beside him. 

The case on trial was of unusual interest. 
It was for £500 damages for an assault. 





Harrison, the plaintiff, a combination of 
poacher and gamekeeper, having some spite 
against the Duke of Rutland, proceeded to 
make it hot for the noble Lord in the manner 
following: The Duke, with Lord Edward 
Manners and several other noblemen, went to 
the Duke’s preserves near Sheffield one fine 
October morning to shoot grouse; the butts 
—or blinds, as an American sportsman would 
call them — were near an unfrequented high- 
way, and the gamekeepers were about to 
drive the grouse across the highway towards 
the deadly guns of the noble lords behind 
the butts, when Harrison, the plaintiff, 
planted himself in the highway between the 
butts and the gamekeepers, and when they 
tried to drive the grouse, threw up his hat, 
opened his umbrella, etc., thereby frightening 
and turning the grouse and completely spoil- 
ing the sport. The noble Lords gently 
pleaded with him, telling him they had no 
objection to his viewing the sport, but they 
wished he would not spoil it, and warning 
him that he was in danger from a chance 
shot if he insisted on standing just where he 
was. Harrison replied that the Queen’s 
highway was for the use of her Majesty’s 
subjects to pass and repass upon according 
to their sweet will, and he proposed to suit 
himself as to his location in the highway and 
preferred that particular spot. The hot 
blood of young Lord Edward Manners arose, 
and he told Harrison not to come into the 
butts; if he did he would get shot, and if he 
was shot his blood would be on his own head, 
pointing his lordly periods with an occasional 
“big D,” all to no purpose. Harrison stood 
pat, and seemed to be an artist at making a 
nuisance of himself and to enjoy doing so. 
The Duke at last ordered his gamekeepers 
to gently place their hands (manus mollienter 
imponere) wpon the obnoxious Harrison, 
throw him upon the ground, and sit upon his 
legs and abdomen until the thirst of his 
noble guests for grouse’s blood had been 
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appeased. This they proceeded to do, throw- 
ing him down and gently sitting upon him 
for the space of about twenty-five minutes: 
hinc tlle lacrima, hence this damage suit. 


As soon as Sir Henry James, who appeared | 
for the Duke of Rutland, had gotten fairly | 


started on his address to the jury, the Lord 
Chief-Justice, with great deliberation, pro- 
ceeded to take a nap; whereupon a young 
barrister behind me leaned over, and calling 
my attention to the fact that his Lordship 
was sound asleep, said, “‘ You now see the 
Chief-Justice of England in his usual atti- 
tude.””. When Sir Henry James, and Mr. 
Cock, in behalf of Harrison, had finished their 
able addresses to the jury, his Lordship pro- 
ceeded orally to charge the jury after the Eng- 
_ lish method, which charge to an American 
certainly contained, besides, of course, good 
law, much of what we call in America “ horse 
sense,” enlivened by some very racy dicta. 
He said : “ You and I, gentlemen of the jury, 
must judge fairly between this great man 
and this little man. The noble lords have a 
right to indulge in their so-called sport; 
although when I was a young man it would 
hardly have been called sport to stand behind 
butts or blinds, and slaughter with ready, 
loaded guns, handed to the sportsmen by 
gamekeepers, half-tame birds driven by other 
gamekeepers almost to the muzzle of the 


gentlemen of the jury; but the noble lords 
[there were six or seven of them sitting in 
the court-room just before him] call it sport, 
and they have a right to indulge in it, subject 
to the rights of the Queen’s subjects to pass 
and repass at pleasure on the highway. This 
man Harrison was evidently making a great 
nuisance of himself ; but a man may lawfully 
make a nuisance of himself within certain 
limits. These noblemen have conducted 
themselves with considerable patience to- 
wards Harrison, and in such a manner as 
would be expected from men of their breed- 
ing, except a certain young nobleman [re- 
ferring to young Lord Edwards Manners, 
who sat directly in front of him], who so far 
6: 











forgot himself as not only to indulge in pro- 
fane language, but to tell Harrison that if he 
came into the butts he would be shot, and if 
he got shot his blood would be on his own 
head. I must beg to inform that young 
nobleman that if Harrison had gone into the 
butts and had been shot, not only would his 
blood not have been on his own head, but 
the noble young Lord’s neck would have 
been in danger, under the laws of this 
realm.” 

At this point young Lord Manners arose 
from his seat and said, “Ah—ah—I beg 
pa’don, my Lord, but—” 

Lord Coleridge, pointing his finger at him, 
said, ‘‘ Sit down, sit down! Do not inter- 
rupt me, sir.” Down went the noble Lord 
like a whipped schoolboy; and Lord Cole- 
ridge proceeded : — 

“ An assault has been committed, gentle- 
men, a wrong done, and the law broken ; and 
the only question is what sum will compen- 
sate Harrison for this assault. I would re- 
mind you, however, that his physical injuries 
could not have been very severe, as the evi- 
dence shows that when lying upon the 
ground with a superincumbent weight of 
gamekeepers upon his abdomen, he face- 


' tiously remarked, ‘Won’t somebody sing a 


song? There is nothing on now,’— which 


_ remark would appear to indicate that his 
deadly shooting-irons, — hardly manly sport, 


physical sufferings were not very great.” 

At the conclusion of the charge young 
Lord Manners again arose and said: “I beg 
pa’don, my Lord, but I wish to say that when 
I talked to Harrison about getting shot if he 
came into the butts I had no intention of 
shooting anybody. It was a mere idle 
threat. Your Lordship has almost made me 
out a murderer.” 

Lord Coleridge fixed his satirical gaze 
upon the young scion of nobility, and in his 
blandest manner replied,— 

“Ah, you were an incident in this case, 
and I alluded to your connection with it as 
I thought my duty required. I have no ex- 
planation or apology to make to you, sir. 
You may sit down.” And down he went, 
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with great promptness and considerable 
confusion. 

The jury returned a verdict, without leav- 
ing the box, of five shillings against the 
Duke, which sum had already been paid into 
court by him ; and the Judge, Brother D : 
and I rustled out among the “ silks,” grateful 
for the courtesies shown us in a strange land. 
I suggested to the Judge that he open the 
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October term in a wig and gown, and that he 
require all lawyers practising in his court to 
carry the “green bag.” To this he only 
replied, — 

“The law was sound; Lord Coleridge’s 
judicial manner very fine. The wig and gown 
and all the rest of it are a lot of flumadiddle.” 

H. D. A. 


Kansas City, Mo. 





LONDON LEGAL LETTER. 


LonpDon, Dec. to, 1892. 


NUMBER of the common law judges have 
é been engaged since term began in trying 
election petitions throughout the country. 
are always a number of these trials after a general 
election. At the close of such a national electoral 
struggle as we had in July, there are generally a 
large number of constituencies in which heated 
and disappointed partisans impute corrupt and 
illegal conduct to their successful rivals. Immense 
interest was excited by the petition brought against 
Mr. Balfour, the leader of the Opposition, by his 
defeated opponent, Professor I. E. C. Munroe ; 
the judges were invited to declare the election 
null and void on the ground of what I may con- 
veniently call the employment of corrupt influ- 
ences by Mr. Balfour’s agents. Professor Munroe 
is a political economist of some distinction, and 
enjoys among his friends a reputation for hard- 
headedness, so that a large section of the public 
were tempted to suppose the professor would not 
have risked the chance of a defeat on his petition, 
if he had not some tangible evidence of corruption 
at his disposal. You can imagine what a nasty 
flout to the Unionist party it would have been had 
their darling leader in the House of Commons 
been unseated by reason of the improprieties of 
his subordinates. I know that a number of influ- 
ential Gladstonians confidently anticipated the 
eviction of Mr. Balfour from East Manchester. 
Bni this was not to be. Not only did the petitioner’s 


case fail ; it failed miserably. Many general accusa- | 


tions were unsupported by a title of proof, while 
the evidence in support of others utterly broke 


down. All England laughed at Professor Munro’s 


There | 





discomfiture, and it is to be hoped that he finds 
some consolation in those economic studies in 
which alone he has hitherto found laurels. 

The only other case of the kind I need allude 
to is the South Meath election petition, where the 
anti-Parnellite member has been unseated on 
account of illegal influence persistently exerted 
in his favor during the contest by the Roman 
Catholic bishop of the diocese and his priests. 
In giving judgment the judges were careful to 
abstain from disputing the absolute right of the 
clergy to exercise moral suasion, but it was clearly 
proved that the political counsels, tendered to their 
flocks had gone far beyond this limit. Men were 
threatened with the refusal of the sacrament, of 
the last offices of religion, and even of Christian 
burial if they gave their vote for the Parnellite 
candidate. Under these circumstances the judges 
had no hesitation in finding for the petitioner. 

One of our foremost legal periodicals, the “‘ Law 
Journal,” is changing hands; it has hitherto been 


characterized by quiet, unostentatious merit, 


’ scarcely trespassing into fields other than those 


purely legal. Under the coming régime I fancy 
a bolder policy will be pursued. The new pro- 
prietor is Mr. Lewis Edmunds, one of our leading 
patent lawyers, a man whose name is synonymous 
with successful energy. He is the author of the 
standard treatise on the law of patents, and brings 
to bear on this class of cases an amount of scien- 
tific and chemical knowledge which you rarely find 
outside the laboratory of the pure scientist. With 
us there has been a great development in profes- 
sional journalism of late years. Such periodicals, 
whether they were religious or legal, used to ex- 
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hibit a terribly technical narrowness ; with the encir- 
cling current of external events and circumstances 
they had simply no contact at all. Now much of 
this excessive professionalism has disappeared, and 
we find that papers mainly conceived for a special 
class of readers command the interest and atten- 
tion of a much wider public. Personally I should 
hope that Mr. Edmunds would endeavor to secure 
for his paper a position of power and influence 
outside even the tolerably extended bounds of the 
English-speaking legal profession. 

I doubt if your readers realize what careful 
provision is made for the religious necessities of 
members of the Temple. Of the glories of the 
Temple Church with its pure Norman porch con- 
secrated in the twelfth and the rest of it in the fol- 
lowing century, not a few American travellers are 
perfectly familiar. But the authorities of the 
Inner and the Middle Temples are not content 
with merely maintaining this picturesque fabric of 
the past in fit structural array ; they watch over 
the due conduct of religious worship within its 
walls as zealously as could any bishop. The 
preacher enjoys the proud name of Master of the 
Temple ; and at one time I imagine he may really 


| 
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have been so. The present renowned and vener- 
able occupant of the office is Dr. Vaughan, a man 
who as much as any one for the last forty years 
has conspicuously sustained the dignified traditions 
of the Anglican pulpit. With the Master of the 
Temple is associated the “ Reader,” whose duties 
are to conduct the liturgical part of the service on 
all occasions, and preach as well on Sunday after- 
noon. The Master of the Temple preaches on 
Sunday morning. We are losing Canon Ainger, 
who has been reader for many years ; he has been 
appointed to an important living in Oxford. His 
sermons have always been listened to by large and 
admiring congregations, and his reputation as an 
ecclesiastical elocutionist is second to none. For 
the vacancy there are said to be four hundred 
candidates in the field, so that the benchers of the 
Middle Temple with whom is the patronage will 
have no easy task of selection, if they propose 
weighing the merits of each individual applicant. 
The services at the Temple Church are also noted 
for the excellence of the music, which is of the 
ornate Anglican type ; the widely known organist, 
Dr. Hopkins, being himself a composer of no small 


. * * 
merit. * 














BY IRVING BROWNE. 





‘T’HE Editor of the “ Green Bag” has invited us 

to take charge of a new department of his 
magazine, in an attempt to combine ‘ business with 
pleasure,” and join the useful and the entertaining. 
He has been kind enough to give us leave to ride our 
hobbies with a free lance. It is to be hoped that the 
readers of this periodical will not pronounce the un- 
dertaking Quixotic. In this department they may 


confidently look for honest opinion and criticism on | among actresses who possess fine figures and are not 


current matters of direct or indirect interest to our 


| 
| 


| scarce in Montana? 


silver. It will serve to advertise the State, the artist, 
and the model. The silver one can understand ; but 
why Justice? Is it because it is so prevalent or so 
We should imagine the latter, 
and it would seem more appropriate to send a silver 
image of that “ Lynch-Law Tree,” a copy of which 
appeared in the last number of this periodical. The 


| project has served to stir up a good deal of animosity 


profession, and for an array of any peculiar, novel, or | 


striking judicial decisions of the month. They will 
bear in mind that we shall not take ourselves too 
seriously in this department. It is to be an Easy 
Chair for the Lawyer; not a seat at a lecture, a bar- 
ber’s, or a dentist’s; not a pew in a church; not re- 
quiring an attitude of painful attention on the one 
hand, nor so soothing as to invite slumber on the 





other ; intended to keep the reader in a state of pleas- | 
ant alertness rather than combative strain or dreamy | 


stoth ; a revolving chair, whence we shall view the 


lighter legal topics of the world, from New York to | 


India, from Australia to England ; keep an eye on the 


bench to see that it does not overawe or oppress the | 


bar, and an eye on the bar to see that it does not 


insult or decry the bench; recommend advances and | 


reforms, and deprecate standing still or backsliding. 


If the principal Editor shall now and then turn over | ample of Montana. 


to us a book for review, we shall strive to temper the | 


wind of criticism, and say a good word for any author 


who has a good word to say to the profession, and | size; Pennsylvania should send one of coal; Texas 


averse to displaying them. We are glad Miss Rehan 
has been selected as the model, for if the choice had 
fallen upon some one of many other actresses we 
should have feared that the statue would have been 
too suggestive of free silver. But we are amazed to 
learn that the shy and shrinking Lillian Russell, who 
went to law rather than keep her contract to appear 
in “tights,” is actually envious of Miss Rehan, be- 
cause the latter’s figure has been preferred to hers. 
Miss Lillian intimates that it was the figures of her 
check that prevailed; and yet it does not seem that a 
woman said to be five feet six inches tall, and whose 
waist measures only seventeen inches, can be deemed 
to have a good figure for Justice : it is too light-waisted. 
But all this belongs to art and physiology, and not to 
law, except the subject of the statue. It may be per- 
mitted to us, however, to suggest materials for statues 
for other States which may wish to follow the ex- 
Maine’s statue should be of ice, 
New Hampshire’s of granite, Vermont’s of maple- 


| sugar; New Jersey’s should be a mosquito of heroic 


preserve the profession from the oppression of men | 


of mere scissors and paste-pot. In short, we pro- 


pose to afford herein just the one oasis in the legal . 


desert where the weary traveller may rest and refresh 


should put in a steer; Louisianaa Fortune at her wheel, 


| with the bandage slightly off one eve; a mule would 


himself and not be bored. As we wrote for the first | 


number of the “Albany Law Journal,” so we wrote for 
the first number of the ‘‘Green Bag;” and so long 
as we are suffered to write for either, we hope it may 
be said that we have written honestly, amusingly, and 
profitably. 


————_@—_—_—. 


CURRENT TOPICS 





A SILVER Justice. — It is probably for advertis- | 
ing purposes chiefly that Montana is going to send 
to the Columbian Exposition a statue of Justice in 


answer for several Southern States in which that 
useful animal is much in litigation ; Delaware should 
contribute a sheriff wielding a whip, Maryland a ter- 
rapin-catcher, Ohio an office-seeker, Kansas an 
Eolus ; Arkansas a tramp with stick and pack, to 
typify her immortal “traveller ;”’ Utah should offer 
Lot’s wife; Kentucky a figtre of Louis XIV., the 
greatest of the Bourbons; Nebraska a ghost, if a 
ghost can be figured; King Cotton would do for sev- 
eral Southern States; Michigan’s offering must cer- 
tainly be of wood, Illinois’ should be of brass; New 
York should send a tiger; Minerva with spectacles 


| would answer well for Massachusetts ; Connecticut 


might fitly bestow a colossal wooden nutmeg, Colo- 
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rado a figure of Spring, New Mexico a cowboy or a 
train-robber, Alaska a seal; Wisconsin an enormous 
keg, fit to rival the tun of Heidelberg; South Caro- 
lina a Persian fire-worshipper ; nothing short of an 
appalling image of Divorce parting husband and wife 
would do for South Dakota; and California should 
show Justice cutting off a Chinaman’s cue. 


Mr. COUDERT ON THE NEW YORK Bar. — 
There has come to our chair a pleasant pamphlet on 
“ The Bar of New York, 1792-1892,” by Mr. Fred- 
eric R. Coudert, well known to all New Yorkers as 
one of the wittiest and wisest ot men, as well as one 
of the most brilliant members of the New York City 
Bar. In this excellent reminiscence the writer speaks 
some wise words, such as : “ Take away the sanction 
of the law and nothing is left in Pandora’s box, least 
of all, freedom, for freedom without the law ceases to 
be anything of value. Government by law, admin- 
istered by lawyers, is the best that has thus far been 
tried.’”” He also observes: ‘‘ Washington was not a 
lawyer, at least so far as I am informed. Probably 
there were many occasions in which this chasm in 
his early training was to him a source of deep but un- 
availing regret.” Some impious person might reply 
that the good man could not have regretted the omis- 
sion, for a reason implied in the hatchet incident. 
. Speaking of the transience of the lawyer's fame, and 
instancing Hamilton and Burr as examples, he says: 
“If they had been engaged in the manufacture of tin- 
plate, they would have been equally (if not more) con- 
spicuous.” Of Chancellor Robert R. Livingston 
(whom he misnames Brockholst) he narrates this 
incident : 


“It seems that Mr. Livingston was a bit of a wag — this 
was, of course, before he was placed on the bench — and 
amused himself on a certain occasion in writing an ac- 
count of a political meeting which had been attended by 
some of his political adversaries. These he sought to 
turn into ridicule. His raillery seems to us at this day 
quite harmless. He spoke of a Mr, Fish as a stripling 
about forty-eight years old, and of a Mr. Jones as * Master 
Jimmy Jones, another stripling about sixty.” Why Messrs. 
Jones and Fish should have resented so mild a form of 
pleasantry does not appear, but they did feel very deeply 
whatever sting there may have been in these mysterious 
imputations. They demanded an explanation of Mr. 
Livingston while he was walking on the Battery with his 
wife and children. The explanation does not appear to 
have suited Mr. Jones, who proceeded to chastise Mr. 
Livingston with a cane, whereupon Mr. Livingston be- 
came, in his turn, dissatisfied and gave evidence thereof 
by challenging and killing Mr. Jones, after which per- 
formance he felt at liberty to resume his promenade, ex 
famille, on the Battery, which he did without further 
molestation. Mr Jones having been removed in this 
summary but orthodox fashion, there was nothing to pre- 
vent Mr. Livingston from reaching high political prefer- 
ence. 





He accordingly became Chancellor and shortly | 


after a Justice of the Supreme Court of the United 
States.” 


Perhaps it was the Chancellor’s intense waggish- 
ness that led him to conceal from his contemporaries 
and posterity the manner of his‘own death, —- or indeed 
that he has ever died, for his taking-off was never 
accounted for. It is to be hoped that none of the 
Jimmy Joneses made away with him. Mr. Coudert also 
indulges in some speculations as to the comparative 
merits, intellectual and moral, of the early and the 
present New York Bar. He quotes some pessimistic 
utterances of Kent upon the growing degeneracy 
of the bar of his day, and descants thereupon as 
follows : — 


“Who would have believed that our professional fore- 
runners were afflicted with such fearful propensities ? 
Good, great, venerable gentlemen we supposed them to 
be, eminently respectable from the top of their bald heads 
to the soles of their gaitered feet, moving with decorous 
deliberation from their shabby office to their uptown resi- 
dence in Prince or Houston Street for dinner, returning 
to work until supper-time, unmolested by telephones, un- 
disturbed by telegraphs, ignorant of messenger-boys, 
living in happy though unconscious immunity from steno- 
graphers, interviewers, law reporters, daily law journals, 
and other sources of unhappiness — to think that the virus 
of avarice, gambling, selfishness, and the like had polluted 
their simple and virtuous natures! Perhaps we may be 
better than they, after all, for we have to contend against 
all these insidious foes, and yet we still exist as a body, 
and upon the whole may claim, in comparison with the 
rest of the community, to constitute a very respectable 
class of citizens.” 


Mr. Coudert says that Hamilton’s character was 
good,.and that Burr’s was bad ; but yet Hamilton was 
no Joseph, as he confessed in print, by reason of 
which failing his enemies got a bitter advantage of 
him. In asserting that Hamilton contended, fifty 
years before Erskine, that the jury were judges of 
the law in libel, he has probably confused him with 
Andrew Hamilton, of Philadelphia, who was the first, 
we believe, to make that contention in this country, 
about 1730. Mr. Coudert celebrates the merits of 
the earlier lawyers, O’Conor, Cutting, Brady, Wood, 
Evarts, Fullerton, Field, Van Buren, Noyes, Gerard, 
Silliman, but also has a good word to say of Carter, 
Choate, Parsons, and Butler, and might well have 
included Beach and Porter. Although he could not 
gracefully include himself, we can and will do it for 
him. Indeed as a lawyer he has but one fault, and 
as a Frenchman but one anomaly, —he is opposed 
to Codification! 


A BILL oF FARE. — We always like to set before our 
readers a good bill of fare. The following was provided 
at a “ banquet ” to retiring judges Finn and Lawler, by 
their associates of the Superior Court, at San Francisco, 
on December 2 : — 
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“ The friends thou hast, and their adoption tried, 
Grapple them to thy soul with hoops of steel.’’ 
MENU. 
Sautlerne OYSTERS 
Cresta Blanca Eastern, Half Shell 
“ Wery fine power o’ suction, Sammy ; 
You ’d ha’ made a oncommon fine oyster.” 
Ex parte Weller: Pickwick, 472. 
Soup 
Mock Turtle a la caveat emptor 
Hors p’CEuvreEs 
Cornets Farcie 4 la Statute of Frauds 
** I smell it; upon my life it will do well.” 
FIsH 
Trout a la Chambord 
“ Here’s a fish hangs in the net like a poor man’s right 
mm the law; ’t will hardly come out.” 
See Bait on the demise of Roe. 
ENTREES 
Chicken Sauté, Marengo 
Patés Toulouse, ez delictu 
Filet of Beef, with Truffles 4 la Judgment 
‘* The urging of that word, judgment, hath bred a kind 
of remorse in me.”’ 


Bordeaux 


III Richard, 1-4. 
VEGETABLES 
Stuffed Artichokes, Buttons 
String Beans 4 la Fictitious Name 
** With wine and feeding, we have suppler souls than in 


our priestlike fasts.” 
Inve Coriolanus, 5. 


BREAD 
Vienna Rolls a la John Dough 


“ I can drink no more than a sponge.”’ 
Hudibras. 


Pommery Sec 


ROAST 
Canvas-back Duck 
Salad Celery Currant Jelly 
“ Cut this flesh from off his breast ; the law allows it and 
the Court decrees it.” 
Shylock v. Antonio: 1 Shak. 602. 
DESSERT 
Ice Cream, Neapolitane 
GAteaux de Soirée (real name unknown) 
Cakes 4 la Estate of Deceased Person 
Fresh Fruits Almonds, e¢ a/. 
Cheese 
CAFE Norr. 
Liqueurs 
“ What doth gravity out of his bed at midnight? ” 
4 Hamlet, 2. 
“ Wilkins,” said Mrs. Micawber, ‘‘ has what my pa terms 
a judicial head.’’ 
ADJOURNMENT. 
We print the foregoing because it seems to have been 
expected of us ; but it would have been more becoming to 
send us one of the original bills of fare, which, we are in- 
formed, “ were printed on parchment in the highest style of 
the art, with hand-painted picture of a court scene for the 
frontispiece,” instead of a newspaper. By the way, what 
is the sense of “‘ hand-painted” ? We did see an armless 








artist painting with a brush held in his toes, at the Plantin 
Museum in Antwerp; but the thing is so extremely un- 
usual that no one would for a moment: have suspected 
that the scene in question was painted with any member 
but the hand. We hereby give notice that we shall cele- 
brate no more of these banquets after the event unless 
we are invited. No more of this empty exhibition of by- 
gone victuals for us! We are no Sancho Panza to be put 
off with a passing whiff of dainties on the pretence that 
our stomach is delicate. We prefer the Pauline prescrip- 
tion of “a little wine now and then.” 

LEGAL TRIFLERS.-— Our estimable, even if at 
times rather peppery, contemporary, the ‘Indian 
Jurist,” regrets that Sir Frederick Pollock should 
have published a volume of “trifles,” consisting of 
law cases in verse, some other poems, and transla- 
tions and versions in Greek, Latin, French, and Ger- 
man, and undertakes to crush the learned baronet 
with the remark that although Horace commends the 
practice of desipping in loco, yet the baronet does 
not desip in the right loco. This smacks rather too 
much of pedantry. Sir Frederick, we believe, has 
never indulged in pleasantry in any of the grave and 
weighty treatises with which he has obliged our 
learned profession, and it seems to us that he has be- 
come entertaining in precisely the right place. If the 
“ Jurist” means to insinuate that it is wrong fora 
lawyer to write verses, let him peruse Mr. Chaney’s 
“Judicial Anthology ” in the last “ Bag,” and tell us 
whether it was wrong for John Scott to write those 
famous three stanzas on his beloved “ Bessie,’ or 
whether Sir Matthew Hale or Bacon or Denman or 
Thurlow or York is blamable for having made his 
grave legal quill occasionally write in metre. Per- 
haps the “Jurist” would frown on Chief-Justice 
Bleckley’s verses entitled ‘* Rest,” written on his 
resignation from the bench, and constituting one of 
the most exquisite lyrics in our language. He isa 
wit and a wise man; but if we could have but one, we 
would prefer his poem to any of his opinions. The 
truth 1s that law and lawyers are essentially dry 
enough to warrant the profession in consenting to 
an occasional irrigation of pleasantry and scholar- 


| ship, such as Sir Frederick bestows upon us, and 


such as the “ Green Bag” by precept and practice 
has always recommended. By the way, if the learned 
Brahmin thinks that Sir Frederick’s Greek and Latin 
verses are “ trifles,” let him turn us out a few speci- 
mens just to rest himself. Let us free our minds from 
cant. It is not best always to be as solemn as we can. 
Does our good brother deem that the saints never 
smile in heaven? If they do not. we cannot say that 
we are in any hurry to get there. 


Although life is hard and solemn, 
Gravity is not its goal; 

Better bend the spinal column, 
Lay aside the stoic stole. 
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NOTES OF CASES. 


IpEM SONANS. — The Supreme Court of Illinois, 
in Gonzalia v. Bartelsman, 32 N. E. Rep. 534, held 
that ‘* Meyer” and ‘*‘ Myers’’ are not zdem sonans. 
This seems a little too precise. There is a consid- 
erable collection of examples of this doctrine in 
Browne’s ‘‘ Humorous Phases of the Law,” in the 
chapter ‘‘ De Minimis non curat Lex,” in which it 
appears that the following have been held zdem so- 
nans: Michael and Michaels; Petrie and Petris; 
Matthews and Mather; William and Williams ; Ren- 
noll and Rennolls. So it has been held of Biglow 
and Bigelow. On the other hand Franks and Frank 
have been held not zdem sonans, and so of Jeffery 
and Jeffries. 


THE WIFeE’s House. — Vice-Chancellor Bird, ac- 
cording to his official syllabus in Shinn v. Shinn, 24 
Atl. Rep. 1022, has decided that every husband is 
bound to set his wife up in housekeeping if she de- 
mands it, and that it will not do to offer to board her 
even at a first-class hotel furnished with all the lux- 
ury of Monte Christo’s grotto. She is not bound to 
come under the dominion of any landlord, much less 
alandlady! Here is the syllabus : — 


1. Every wife is entitled to a house corresponding to 
the circumstances and condition of her husband, over 
which she shall be permitted to preside as such wife, 
and it is the duty of the husband to furnish such home. 
2. A house over which others have entire control, and in 
which the husband and wife reside as boarders simply, 
is not such house. 


This is really startling, and would seem to saddle 
a new burden on the patient back of the common- 
law husband We do not believe that Judge Bird, 
for example, would be bound at all hazards to pro- 
vide such a luxurious nest for his mate and their 
young; and fortunately his syllabus is not the law, 
and indeed the facts of the case and the opinion it- 
self do not warrant the syllabus. It was simply 
decided that the husband had not provided the wife 
with any home corresponding to his means and his 
station in society, and had treated her in a cruel and 
niggard manner with the evident design of driving 
her away. So long as one person must have the 
right to dictate whether the pair shall keep house or 
board, it is difficult to see why it should be the wife 
rather than the husband. The wife is bound to fol- 
low the husband when he “ moves” or changes his 
town; and that being so, it cannot be that he is bound 
to follow her to a house of their own rather than a 
suitable boarding-house or hotel or apartment. If 
it were otherwise, she would have the power to bind 
him for house-rent as a necessary, when he offered to 
board her suitably, which is absurd on its face. A 





different view of the husband’s liability in respect to 
providing a home, and we think the correct one, may 
be found in Luter v. Shelley, 40 Hun, 197, in which 
it is held as follows: — 


“On June 28, 1884, the defendant Shelley was convicted 
as a disorderly person on the charge of abandoning his 
wife. The defendant, although not cohabiting with his 
wife, had, up to that time, furnished her with means for 
her support. She occupied rooms in the city of’ Roches- 
ter, and on the day of the conviction and the following 
day the defendant called at the rooms to see her and was 
refused admittance. On the evening of the latter day he 
wrote a letter to her in which he said that he had provided 
a place for her support and maintenance, with necessary 
medical attendance, in the family of one Aldrich, at Kenyon- 
ville, Orleans County, and offered to go with her whenever 
she was ready ; he stated that he was not able to support 
her in any other place, and that he trusted it would not be 
long before he could do better. This invitation the wife 
refused to accept on the ground that she was in poor 
health, and had lived in the city for many years; that she 
had no relatives or acquaintances at Kenyonville, and 
that no physician resided there. It appeared that the Al- 
drich house, though not large, was comfortable and re- 
spectable, and the physical comforts of the wife could be 
there fairly provided for. edd, that the evidence did not 
warrant the conviction of the defendant; that the hus- 
band has a right to select a home for his wife, and his 
judgment, when fairly exercised, must govern in so far as 
to relieve him fromthe charge of being a disorderly per- 
son.” The court said :— 

“Tt does not appear that their condition in life has been 
such heretofure, or that the means of the defendant are 
such now, as to characterize the place the husband offered 
to provide as unreasonable, or such as to shock the sense 
of propriety, or that to require the wife to live there would 
be harsh or cruel treatment in the sense which is applied 
to those terms in such relation. If they had resided at 
the place in question, it will hardly be contended, from 
what appears here, that a mere desire not to live there 
would have permitted her to leave the place and charge 
him for her support elsewhere. 

“ And while it must be conceded that he ought to have 
respected her tastes and wishes in that respect, if his cir- 
cumstances fairly permitted, yet the home for him to pro- 
vide for her is so much the matter of his judgment and 
control that his action in doing so is not the subject of 
review by the court unless it evinces bad faith in view of 
all the circumstances.! A place offered asa home might 
be such as he might suppose she would not accept, and 
thns indicate a purpose on his part not to furnish her sup- 
port ; but to so characterize it the place designated must 
be an unreasonable one for her residence and home, or 
such that the wife would be justified in leaving the place 
if she resided there, and as a consequence charge him 
with liability for her necessary support at such other place 
as she might obtain it. The home provided is neither so 
remote nor so situated as to render its selection an unrea- 
sonable exercise of his discretion. It was in the locality 
where the defendant was acquainted and had friends re- 


1 Babbitt v. Babbitt, 69 I). 277; Hair v. Hair, 10 Rich. Eq. 163. 
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siding. The rule by which the failure of duty of the hus- 
band to the wife in the respect in question is measured, is 
that which permits the wife to sever her relations from 
him and his home and seek support elsewhere at his ex- 
pense. And no less reason must exist to justify her re- 
fusal to accept a home and support provided for and 
offered to her by him. And such is the doctrine applica- 
ble to a case of this character,” } 


THE AEROLITE CASE, — An extremely novel case, 
probably the first one of the kind, is Goodatd v. Min- 
chell, decided last October by the Supreme Court of 
lowa, to the point that an aerolite weighing sixty-six 
pounds, which falls from the sky and is imbedded in 
the soil to a depth of three feet, is the property of 
the owner of the land on which it falls, rather than 
of the first person who finds it and digs it up. It 
would seem that as one owns all above his land as 
well as below the surface, this right includes the 
stone in question, and that its ownership should not 
be prejudiced simply because the article had changed 
its position. But the court did not put the decision 
on that ground, They observed : — 


“ Through the action of the elements, wind and water, 
the soil of one man is taken and deposited in the field of 
another ; and thus all over the country, we may Say, 
changes are constantly going on. By these natural causes 
the owners of the soil are giving and taking, as the wisdom 
of the controlling forces shall determine. By these opera. 
tions one may be affected with a substantial gain, and 
another by a similar loss. These gains are of accretion, 
and the deposit becomes the property of the owner of the 
soil on which it is made. 

“ A scientist of note has said that from six to seven 
hundred of these stones fall to our earth annually, If they 
are, as indicated in argument, departures from other 
planets, and if among the planets of the solar system there 
is this interchange, bearing evidence of their material 
composition, upon what principle of reason or authority 
can we say that a deposit thus made shall not be of that 
class of property that it would be if originally of this 
planet and in the same situation? If these exchanges 
have been going on through the countless ages of our 
planetary system, who shall attempt to determine what 
part of the rocks and formations of especial value to the 
scientist, resting in and upon the earth, are of meteoric 
acquisition, and a part of that class of property designated 
in argument as ‘ unowned things,’ to be the property of 
the fortunate finder, instead of the owner of the soil, if the 
rule contended for is to obtain? It is not easy to under- 
stand why stones or balls of metallic iron, deposited as 
this was, should Le governed by a different rule than ob- 
tains from the deposit of boulders, stones, and drift upon 
our prairies by glacier action, and who would contend 


1 People wv. Pettit, 74 N. Y. 320: People ex rel. Douglass v. Naehr, 
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that these deposits from floating bodies of ice belong, not 
to the owner of the soil, but to the finder? Their origin. 
or source may be less mysterious, but they too are ‘tell- 
tale messengers’ from far-off lands, and have value for 
historic and scientific investigation. 

“ Itis said that the aerolite is without adaptation to the 
soil, and only valuable for scientific purposes. Nothing in 
the facts of the case will warrant us in saying that it was not 
well adapted for use by the owner of the soil as any stone, 
or, as appellant is pleased to denominate it, ‘ball of 
metallic iron’ That it may be of greater value for scien- 
tific or other purposes may be admitted, but that fact has 
little weight in determining who should be its owner, We 
cannot say that the owner of the soil is not as interested 
in. and would not as readily contribute to the great cause 
of scientific advancement as the finder, by chance or other- 
wise, of these silent messengers. . . . 

“The subject of this controversy was never lost or 
abandoned. Whence it came is not known : but under the 
natural law of its government it became a part of this 
earth, and we think should be treated as such _ It is said 
by appellant that this case is unique; that no exact pre- 
cedent can be found, and that the conclusion must be 
based largely upon new considerations. No similar ques- 
tion has, to our knowledge, been determined in a court of 
last resort, In the American and English Encyclopedia 
of Law (vol. 15, p. 388) is the following language: ‘ An 
aerolite is the property of the owner of the fee upon which 
it falls. Hence a pedestrian on the highway, who is first 
to discover such a stone, is not the owner of it, the high- 
way being a mere easement for travel.’ It cites the case 
of Maas v. Amana Soc, 16 Alb L, J. 76, and 13 Irn L. T 
381, each of which periodicals contains an editorial notice 
of such a case having been decided in Illinois, but no re- 
ported case is to be found. Anderson’s Law Dictionary 
states the same rule of law, with the same references, under 
the subject of ‘ Accretions.’ In 20 Albany Law Journal, 
299, is a letter to the editor from a correspondent, calling 
attention to a case determined in France, where an aero- 
lite found by a peasant was held not to be the property of 
the ‘proprietor of the field,’ but that of the finder. These 
references are entitled of course to slight if any considera- 
tion, the information as to them being too meagre to indi- 
cate the trend of legal thought Our conclusions are an- 
nounced with some doubts as to their correctness ; but they 
arise not so much from the application of known rules of 
law to proper facts as from the absence of defined rules 
for these particular cases. The interest manifested has 
induced us to give the case careful thought. Our con- 
clusions seem to us nearest analogous to the generally 
accepted rules of law bearing on kindred questions, and 
to subserve the ends of substantial justice.” 


It would have been no more impudent in the finder 
to cut and claim the ice on Goodard’s pond simply 
because the latter did not choose to avail himself of 
it. He will be claiming the “‘ gentle rain from heaven”’ 
next. 
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THE GREEN BAG. 


agp aeanaretes with the present number, a new 
department is added to the “ Green Bag,” 
in which “Current Legal Topics” (including 
Novel Cases) will be fully discussed. This de- 
partment is to be under the able editorship of 
IRVING Browne, Esq., whose long connection 
with the “ Albany Law Journal” has made his 
name a household word among the profession. It 
is needless to say that Mr. Browne wields a fear- 
less, trenchant pen ; and this new feature will prove 
of great interest and practical value to the readers 
of the “Green Bag.” 
We shall also present each year to our subscrib- 


ers a valuable portrait (suitable for framing) of | 


some eminent American or English lawyer. The 
portrait issued this year is a striking likeness of 
DaNiEL WEBSTER, size 19 X 23, from a rare en- 
graving. No expense will be spared to make these 
portraits worthy of any lawyer’s office. 7 
In view of the increased outlay necessary to 
carry out our designs, we have decided to increase 
slightly the subscription price of the “‘ Green Bag ” 
to Four Dollars a year ; allowing, however, to old 
subscribers who remit before Feb. 1, 1893, a dis- 
count of $1 from this price. ‘This discount is of- 
fered only as an inducement to prompt remit- 
_ tance, and to all such subscribers we will give the 
old rate of Zhree Dollars for 1893. 
We believe these new and attractive features 
will more than compensate for the slight increase 


in price, and we trust that our subscribers will coin- | 


cide with our views. 


THE portrait of DaNtEL WEBSTER offered to our | 


subscribers for 1893 seems to give great satisfac- 

tion to those who have already received it. 

have words of praise for it from all quarters. 
7 





| dared to enter the lists with him. 
We | 
| a piece of land, brought by a little, mean, cunning 


LEGAL ANTIQUITIES. 


In ancient Rome, the great and powerful: judge 
called the Preetor, at the commencement of his 
pretorship, used to hang up, for the information 
of his suitors, in a conspicuous situation in some 
public place, a table of the rules by which he pro- 
posed to govern himself during the year. 


WHEN Littleton prayed judgment in a guare im- 
pedit, Year Book, Mich., 35 Hen. VI., Prisot, Chief- 
Justice, protested: “I marvel mightily that you 
are so hasty in this matter, for it is a weighty 
matter ; and I have seen similar matters pending 
for twelve years; and this matter has been pend- 
ing only three quarters of a year.” 


In the report of a case in the “State Trials,” 
is this passage: “ First came the execution, then 
the investigation, and last of all, or rather not at 
all, the accusation.”’ 


An old English statute commenced by an en- 
actment relating to the admission of attorneys, 
and finished by prohibiting the importation of 
horned cattle. 


FACETIZ. 


ONE evening at a convivial party, Daniel Web. 
ster and other distinguished lawyers were present, 
and the conversation happened to turn on the 
legal profession. 

“When I was a young practitioner,” said Mr. 
Webster, “there was but one man at the New 
Hampshire bar of whom I was afraid, and that 
was old Barnaby. There were but few men who 
On one occa- 
sion Barnaby was employed to defend the title of 
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lawyer named Bruce.  Bruce’s case was looked 
upon as good as lost when it was ascertained that 
Barnaby was retained against him. 

“The suit came on for trial, and Barnaby found 
that Bruce had worked hard, and left no stone 
unturned to gain the victory. The testimony for 
the plaintiff was very strong, and unless it could 
be impeached the case of the defendant was lost. 
_ The principal witness introduced by the plaintiff 
wore a red coat. 

“In summing up for the defence, old Barnaby 
commenced a furious attack on the witness, pull- 
ing his testimony all to pieces, and appealing to 
the jury if a man who wore a red coat was under 
any circumstances to be believed. 

“*And who is this red-coated witness,”’ exclaimed 
Barnaby, “ but a descendant of our common enemy, 
who has striven to take from us our liberty, and 
would not hesitate now to deprive any poor man 
of his land by making any sort of a red-coated 
statement !’ 

“ During this speech Bruce was walking up and 
down the bar greatly excited, and convinced that 
his case was gone, — knowing as he did the preju- 
dice of the jury against anything British. While, 
however, Barnaby was gesticulating and leaning 
forward to the jury in his eloquent appeal, his 
shirt-bosom opened slightly, and Bruce accident- 
ally discovered that Barnaby wore a red under- 
shirt. 

‘‘Bruce’s countenance brightened up. Putting 
both hands in his coat-pockets, he walked to the 
bar with great confidence, to the astonishment of 
his client and all lookers-on. 

“Just as Barnaby concluded, Bruce whispered 
in the ear of his client, ‘ I’ ve got him, — your case 
is safe !’ and approaching the jury, he commenced 
his reply to the slaughtering argument of his ad- 
versary. Bruce gave a regular history of the 
ancestry of his red-coated witness, proving his 
patriotism and devotion to the country, and his 
character for truth and veracity. 

“*¢ But what, gentlemen of the jury,’ broke 
forth Bruce, in a loud strain of eloquence, while 


his eye flashed fire, ‘ what are you to expect of a | 
| conflict between the two clauses of the lease, for 


man who stands here to defend a cause based dn 
no foundation of right or justice whatever; of a 
man who undertakes to destroy our testimony on 
the ground that my witness wears a red coat, 
when, gentlemen of the jury, — when — when, 
gentlemen of the jury,’ — here Bruce made a 





spring, and catching Barnaby by the bosom of 
his shirt, tore it open, displaying his red flannel, 
— ‘when Mr. Barnaby himself wears a red flannel 
coat concealed under a blue one?’ 

“ The effect was electrical. Barnaby was beaten 
at his own game, and Bruce gained the case.” 


LorD CAMPBELL tells a good story of an incident 
which occurred in the opening period of his pro- 
fessional career, soon after the publication of his 
“‘Nisi Prius Reports.” He had successfully de- 
fended a prisoner charged with a criminal offence ; 
and while elated with the victory achieved by his 
advocacy, he discovered that his late client, with 
whom he had held a confidential conversation, had 
contrived to relieve him of his pocket-book full 
of bank-notes. As soon as the presiding judge, 
Lord Chief Baron Macdonald, heard of the mishap 
of the reporting barrister, he exclaimed : “ What! 
does Mr. Campbell think that no one is entitled 
to take notes in court except himself?” 


Tue following was the title of a Virginia act: 
“ Supplementary to an Act to amend an Act 
making it penal to alter the mark of an unmarked 
dog.” 

JupGe Perers, upon being told that Congress 
had passed a law increasing the salary of certain 
judges, replied: ‘That law will not affect me, for 
I am an uncertain judge.” 


A surr for rent, predicated upon a lease which 
contained, among other clauses, one providing for 
the payment of the rent on the first day of each 
month, and another providing for the termination 
of the lease ifse facto upon the death of the 
lessee, came up for trial before a justice of the 


| peace of Hibernian extract. in the city of St. 


Louis 

The attorney for the defendant made the point 
that rent was supposed and intended to be com- 
pensation ; and that therefore there was a direct 


the reason that the lessee might die before the 
expiration of the term, and as this would termi- 
nate the lease, no recovery should be had until the 
end of the month, when it could only then and 


for the first time be known to a certainty that the 
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premises had been occupied for the full term for 
which the rent was claimed. Consequently he 
urged that the suit, having been brought before 
the end of the month, should be dismissed. 

Drawing ‘himself up to his full length, and 
stroking an elegant pair of side-whiskers of which 
he is justly proud, the judge replied in the elegant 
brogue so natural to one of his race : — 

“Gintlemen, this seams to me ‘to be a very sim- 
ple question. On the one part, the diffindent has 
gone into persession under the terms of a lace 
which contains two clauses, — one, that she shall 
pay rint in advance ; the other, that if she dies 
before the ind of the term, the lace is to ind. 

“ By dalivering the persession of the primeses 
and demanding the rint in advance, the landlord 
has complied with his portion of the contract. 
On the other hand, the lady who is the lessee has 
not complied with her portion of it at all.” 

Attorney for defendant: “ In what respect, your 
honor, has she not complied with her portion of 
the lease?” 

The Court : “ Why, be dying, av course! Judg- 
ment for the plaintiff for the full amount and 
cost.” 


NOTES. 


THE rethark of the Supreme Court of Minnesota 
in Steffenson v. Chicago, Milwaukee, & St. Paul 
Railway Company, 51 N. W. Rep. 610, that “ the 
practice of reading from the law-books is an 
exceedingly dangerous one, and should not be 
indulged in,” was perhaps not intended to be 
humorous. But unless read closely, with the 
subject-matter before the court, it has that sound. 
We know from experience that ‘law-books are 
often dangerous, for many a practitioner has been 
hoisted by his own petard. 

Even Lord Coke did not think everything in 
the “ books” was law; for to his treatise on 
(Littleton’s) Laws of England he appends the 
following : — 


‘“‘ Epilogus — And know, my son, that I would not 
have thee beleeve that all which I have said in these 
bookes is law, for I will not presume to take this 
upon me. But of those things that are not law, 
inquire and learne of my wise masters learned in the 
law.” — Ex. 





One of the peculiar products of Washington is 
the colored lawyer who hangs around the police 
court. A big majority of the people who are 
brought to the bar of that tribunal are colored, 
says a correspondent of the St. Louis ‘‘ Republic.” 
The colored lawyer promptly offers t» go to the res- 
cue of the colored person upon whom the hand of 
the law has been laid. He will do so for a sum 
ranging in amount from ten cents to ten dollars. 
His note of exchange depends upon the state of 
the unfortunate one’s exchequer. Sometimes the 
colored lawyers have quarrels among themselves 
about the possession of clients. Then it is likely 
that they will make charges against each other. 
To-day, for instance, John Young, who has figured 
not infrequently as an advocate, was on trial him- 
self. He was up for vagrancy. Two other colored 
lawyers were the witnesses against him. They gave 
him a very picturesque reputation, and said that 
he knew nothing of law whatever. They said he 
was a “ voudoo”’ doctor. His legal lore, accord- 
ing to their testimony, consisted of a coon-foot 
and a rabbit-foot. These “authorities” he carried 
in his pocket. He claims that by rubbing one or 
the other on a prisoner’s neck, he can generally 
secure acquittal. If, however, the offence is a 
pretty serious one, he calls to his aid his whole 
law “library.” He then rubs the neck of his 
client with both the rabbit-foot and the coon-foot. 
He says that it must be murder in the first degree 
to withstand the potency of the argument of the 
combined rabbit-foot and coon-foot. He has been 
enjoying a very lucrative practice. He was or- 
dered to keep away from, the court. 


Wives in England can hardly be said to be 
“worth their weight in gold,” judging from the 
following transactions in that kind of property 
reported in “All the Year Round”: — 


“In 1877 a wife was sold for £40; and what is 
more remarkable, the articles of sale were drawn up 
and signed at a solicitor’s office, the money paid, and 
the chattel handed over with all the gravity of law. 

“In the course of a county court case at Sheffield, 
in May, 1881, a man named Moore stated that he was 
living with the wife of one of his friends, and that he 
had purchased her for a quart of beer. This trans- 
action was brought under the notice of the Govern- 
ment by Mr. A. M. Sullivan, who requested the 
Home Secretary to take measures for preventing 
such reprehensible transactions. This had no effect, 
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evidently, for since that time many sales have been 
recorded. 

“During the hearing of a school board case in 
the course of 1881, at Ripon, a woman informed 
the bench that she had been bought for twenty- 
five shillings, and had assumed the name of the 
purchaser. 

*“ At Alfreton, in 1882, a husband sold his rib for a 
glass of beer in a public house, and the rib gladly 
deserted her legal lord. One cannot expect a wife 
for less than twopence halfpenny. 

“Two years after this a bricklayer at Peasholme 
Green, Yorkshire, sold his wife for one shilling six- 
pence, —a ‘legal’ document being drawn up to 
make the bargain binding on all sides. 

“In the ‘Globe’ of May 6, 1887, there appeared 
an account of a well-to-do weaver at Burnley, who 


was charged with having deserted his wife and three —* hip of Rail TV. Powderl 
| ment Ownership of Railways: T. V. Powderly. 


| ligious Thought as Mirrored in Poetry and Song of 
| Colonial Days: B. O. Flower. 


children. He admitted the soft impeachment at once, 
but urged that, inasmuch as he had sold the whole 
family to another man before the alleged desertion, 


he be acquitted of all responsibility for their main- | 
| B. Preston. 


tenance. It was nothing to him whether their pur- 
chaser provided for their wants, — the law had better 


see to that; for himself, he had duly received three | 


halfpence, the amount of the purchase-money, and 
there his interest in the affair began and ended. 

“During 1889 a paragraph went the round of the 
papers, to the effect that a man connected with a 
religious body in a village in the midland counties 
had disposed of his wife for the small sum of one 
shilling.” 

Wuar ’s in a name? 

From a catalogue of law-books advertised to 
be sold at auction in a neighboring town, we 
make the following extracts of titles given to some 
of the publications offered: Story on Equite Juris 
Prudence, Black on Tacts Titles, Bigelow’s on 
Forts, Schouler’s Personal, Pichering’s Report, 
Stephen on Digest, Ken’s Injuntions Equity. 


One of the daily papers lately stated that a law 
was passed in 1750 to the effect that at parties 
“ladies must not get drunk on any pretext what- 
ever, and gentlemen not before nine o’clock.” 
We think we have heard or read of this statute 
before. It is damaging circumstantial evidence 
against our forefathers and foremothers. — Zaw 
Notes. 


Sir Joun TuHompson, Minister of Justice of 
Canada, has become Prime Minister of that coun- 
try, in succession to Sir John Abbott, who has re- 
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tired on account of ill health. (A portrait and 
sketch of the distinguished Canadian statesman 
appeared in the “ Green Bag” for March, 1891.) 


CONTENTS OF THE DECEMBER MAGAZINES. 


The Arena. 

Whittier and Tennyson: William J. Fowler. In 
the Tribunal of Literary Criticism: Rev. A. Nich- 
olson, D.D. Compulsory Arbitration: Rev. Lyman 
Abbott, D.D. Occultism in Paris: Napoleon Ney. 
Why the World’s Fair should be opened on Sunday : 
Bishop J. L. Spalding. Evictions in New York 
Tenement Houses: W. P. McLoughlin. Govern- 
Re- 


A Chinese Mystic: 
Prof. James F. Bixby. Are we Socialists ? Thomas 
Christmas Eve at the Corner Grocery: 
Will Allen Dromgoole. 


The Atlantic. 

Don Orsino, XXVII.-XXIX.: F. Marion Craw- 
ford. A Few of Lowell’s Letters: W. J. Stillman. 
Alone on Chocorua at Night: Frank Bolles. At 
Night: Lilla Cabot Perry. A New England Boy- 
hood, VI., VII.: Edward Everett Hale. A Morn- 
ing at Sermione: Ellen Olney Kirk. The Withrow 
Water Right, in Two Parts, Part Second: Margaret 
Collier Graham. December: John Vance Cheney. 
Wit and Humor: Agnes Repplier. An American 
at Home in Europe, IV.: William Henry Bishop. 
Mississippi and the Negro Question: Andrew C. 
McLaughlin. 


The Century. 

Picturesque New York (illustrated): Mrs. Schuy- 
ler van Rensselaer. My Cousin Fanny: Thomas 
Nelson Page. The New Cashier: Edward Eggles- 
ton. Seeming Failure: Thomas Bailey Aldrich. 
Benefits Forgot, I. (with portrait of the author): 
Wolcott Balestier. Jenny Lind (with portrait): Ro- 
nald J. McNeill. Noél: Richard Watson Gilder. 
Cid Ruy the Campeador (illustrated) : John Malone. 
Sweet Bells out of Tune, II. (begun in November): 
Mrs. Burton Harrison. Compensation: John Hay. 
A Knight of the Legion of Honor: F. Hopkinson 
Smith. Leaves from the Autobiography of Tommaso 
Salvini (with portraits). Impressions of Browning 
and his Art (with portraits): Stopford A. Brooke. 
Present-Day Papers, —The Problem of Poverty: 
Washington Gladden. To Gipsyland, II. (Pictures 
by Joseph Pennell): Elizabeth Robins Pennell. After 
the Rain: Mary E. Wilkins. The Effect of Scientific 
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The 
Balcony Stories: 


Study upon Religious Beliefs: H. S. Williams. 
Gipsy Trail: Rudyard Kipling. 
Grace King. Serene’s Religious Experience, an 
Inland Story: Cornelia Atwood Pratt. War Corre- 
spondence as a Fine Art (with portraits): Archibald 
Forbes. Their Christmas Meeting: Florence Wat- 
ters Snedeker. 


The Cosmopolitan. 

A Japanese Watering-place (illustrated): Sir Ed- 
win Arnold. The Silent Monks of Oka (illustrated) : 
Thomas P. Gorman. French Journalists and Jour- 


naliom (‘Hustrated): Arthur Horablow. Alfred, Lord | gin of Written Constitutions : Charles Borgeaud. The 


Tennyson: George Stewart. Louisville, a Sketch 
(illustrated): George H. Yenowine. 


Mocking-bird Sings (illustrated): Maurice Thomp- 
son. The Varieties of Journalism: Murat Halstead. 
Light on the Black Art (illustrated): A. Herrmann. 
The Wheel of Time (illustrated): Henry James. A 
Colonial Survival: Theodore Roosevelt. My Son Ab- 
salom (illustrated): Judith Laird. A Tent in Agony 
(illustrated): Stephen Crane. Duck-Shooting in 
Australia (illustrated): M. M. O’Leary. A Travel- 
ler from Altruria: W. D. Howells. 


Harper’s. 

A New Light on the Chinese (illustrated) : Henry 
B. McDowell. Glles Corey, Yeoman (illustrated) : 
Mary E. Wilkins. A Christmas Party (illustrated) : 
Constance Fenimore Woolson. Some Types of the 
Virgin (illustrated): Theodore Child. Fan’s Mammy 
(illustrated): A. B. Frost. Le Réveillon (illustrated) : 
Ferdinand Fabre. Crazy Wife’s Ship: H. C. Bun- 
ner. A Cameo and a Pastel: Brander Matthews. 
Pastels in Prose: Mary E. Wilkins. 


Lippincott’s. 

Pearce Amerson’s Will: Richard Malcolm John- 
ston. A Special Correspondent’s Story, — The Sur- 
render of the Virginius (Journalist Series): Moses 
P. Handy. An Old American China Manufactory 
(illustrated): Edwin AtLee Barber. In the French 
Champagne Country (illustrated): Floyd B. Wilson. 
An Honest Heathen, a Study (illustrated): Ella 
Sterling Cummins. 
Composition (portraits): William H. Hayne. A 
Life: Henry Russell Wray. Keely’s Present Posi- 
tion: Mrs. Bloomfield Moore. The Statue of Lib- 
erty (illustrated): D. P. Heap, U.S.A. Men of the 
Day: M. Crofton. Frémont in California: Francis 
Preston Frémont, U.S. A. 


New England Magazine. 

The Builders of the Cathedrals (illustrated) : Mar- 
shall S. Snow. One of a Thousand: Eben E. Rex- 
ford. The Republic of Peru (illustrated): Major 
Alfred F. Sears. 


A Birdseye View of the Sahara: 





A Day with | 
Chivalry (illustrated): John B. Osborne. Where the | 





| ner. 
Paul H. Hayne’s Methods of | 





The Borderland of Larceny: Joseph H. Beale. 


Hilarion Michel. Can Religion be Taught in the 
Schools? Charles Lewis Slattery. Music in Chi- 
cago (illustrated): George P. Upton. A Spur of 
Circumstance: Grace Blanchard. How Civil Gov- 
ernment is taught in a New England High School: 
Arthur May Mowry. The Outlook for Sculpture in 
America (illustrated): William Ordway Partridge. 
Pretty Miss Barneveld: Willis Boyd Allen. 


Political Science Quarterly. 


A New Canon of Taxation: Prof. E. A. Ross. 
Railway Accounting: Thomas L. Greene. The Ori- 


Commercial Policy of Europe: W. Z. Ripley. Early 
History of the Coroner: Prof. Charles Gross. The 
Russian Judiciary: Isaac A. Hourwich. Bastables 
Public Finance: Prof. E. R. A. Seligman. Record 
of Political Events: Prof. William A. Dunning. 


The Review of Reviews. 


American State Legislation in 1892: William B. 
Shaw. How to Abolish the Gerrymander: Prof. 
John B. Commons. Physical Culture at Wellesley 
(illustrated): Albert Shaw. A Heidelberg Home 
and its Master. Richard Jones. The Influence of 
Tennyson in America: Hamilton W. Mabie. Tenny- 
son the Man (illustrated): William T. Stead. Lord 
Tennyson as a Religious Teacher: Archdeacon F. W. 
Farrar. 


Scribner’s. 

The Mural Paintings in the Panthéon and Hétel- 
de-Ville of Paris (illustrated): Will H. Low. A 
Shadow of the Night: Thomas Bailey Aldrich. 
Stories of a Western Town, V.: Octave Thanet. The 
Decoration of the Exposition (illustrated): F. D. 


Millet. A West Indian Slave Insurrection: George 
W. Cable. Eben Pynchot’s Repentance: Edward 
S. Martin. Miss Latymer: George A. Hibbard. 


| The Nude in Art (illustrated): Will H. Low and 


Kenyon Cox. One, Two, Three: H. C. Bunner. 
Norwegian Painters (illustrated): H. H. Boyesen. 
Under Police Protection: Sophie Radford de Meiss- 
Historic Moments: The Triumphal Entry into 
Berlin: Archibald Forbes. 


LEADING ARTICLES IN THE LAW JOURNALS 


Harvard Law Review (Nov. ’92)}. 


A New View of the Dartmouth College Case, I.: 
Charles Doe. Novation: J. B. Ames. 


(Dec. ’92 ) 
A New View of the Dartmouth College Case, II.: 
Charles Doe. Waiver of Tort: Wm. A. Keener. 
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Yale Law Journal (Dec. ’92). 

The Moral Right to Defend the Guilty: Geo. D. 
Watrous. The London Police Courts : Geo. P. Inger- 
soll. Needed Reforms in Municipal Charters and 
Government: Francis W. Treadway. 


The Criminal Law Magazine (Nov. ’92). 
The Criminal Liability of a Principal for the Acts 
of an Agent, I.: Ardemus Stewart. 


Columbia Law Times (Nov. ’g92). 
Dictum and Decision: Christopher G. Tiedeman. 


Central Law Journal (Dec. 2, ’92). 
Public Corporation Bonds: Recitals thereon and 
their Legal Effect, I.: George A. Sanders. 


The Counsellor (Nov.). 

Riparian Rights on the Shore of Navigable Rivers. 
James Richards. The Rule in Hadley v. Baxendale : 
Frank S. Angell. 


Michigan Law Journal ( Dec.) 

Protection of Naturalized Citizens: Prof. Henry 
A. Chaney. Policy of Japan towards Portugal: 
Gingiro Yoshimura. 


fiecent Deaths. 


Ex-CHANCELLOR BENJAMIN WILLIAMSON, a dis- 
tinguished New Jersey lawyer, died in Elizabeth, 
N. J., December 2. He was born in 1808, and 
came of a famous Jersey family, — his father, Isaac 
H. Williamson, having been Federalist Governor 
of New Jersey from 1817 to 1829, and also Chan- 
cellor. The ex-Chancellor began his studies at 
Old Nassau Hall, now Princeton College, and 
graduated with high honors in 1827. He decided 
to enter the legal profession, and was admitted to 
the bar in 1830, and was made a counsellor in 
1833. He rapidly rose in his profession, and was 
appointed Prosecutor of the Pleas for Essex 
County, which position he held with marked abil- 
ity for several years. In 1852 he was made State 
Chancellor, and held this office until 1860, when 
he resumed the practice of law. He had been 
chief counsel for the Central Railroad Company 
since its inception, and was also counsel for the 
Lehigh Valley Company and the Southern New 
Jersey Railroad. As a constitutional or corpora- 
tion lawyer he had no superior in New Jersey. 





In politics he was a strong Jeffersonian Democrat, 
and was a delegate-at-large to the Charleston Con- 
vention of 1860. He was also a delegate to the 
Peace Convention at Washington in 1861, and was 
a strong Union man during the Civil War. He 
came within a few votes of being elected United 
States Senator in 1863. 


Justice Joun R. SuHarpsreIn, of the California 
Supreme Court, died December 28. He was born 
in Ontario County, N. Y., in 1823, and went to 
Wisconsin in 1847. After practising law for several 
years in Sheboygan, he removed to Kenosha, then 
known as Southport, where he was elected District 
Attorney in 1850, and member of the Wisconsin 
State Senate in 1851. President Pierce appointed 
him United States District Attorney in 1853. This 
necessitated his moving to Milwaukee, where he 
continued to reside until 1864. He was appointed 
postmaster of Milwaukee in 1857, and was a dele- 
gate to the National Democratic Convention of 
1860, which met in Baltimore. He removed, to 
San Francisco in 1874, and practised law until 
elected to the California Supreme Court in 1880. 


BOOK NOTICES. 


AMERICAN RAILROAD AND CORPORATION REPORTS. 
Being a collection of the current decisions of 
the courts of last resort in the United States 
pertaining to the law of Railroads, Private and 
Municipal Corporations, including the law of 
Insurance, Banking, Carriers, Telegraph and 
Telephone Companies, Building and Loan Asso- 
ciations, etc. Edited and annotated by JoHn 
Lewis. Vol. V. E. B. Myers & Co., Chicago, 
1892. Law sheep. $4.50. 


This series ot “ Reports ” is of especial interest and 
value to corporation lawyers, and to them we rec- 
ommend it as containing very full reports of cases 
supplemented by numerous and exhaustive annota- 
tions by Mr. Lewis. Inthe present volume one hun- 
dred and fifty cases, covering decisions in almost 
every State, are reported. 


AMERICAN SratuTE Law. Vol. II. An _ ana- 
lytical and compound Digest of the Statutes of 
all the States and Territories relating to Gen- 
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eral and Business and Private Corporations in 
force July 1, 1892. By Freperic Jessup Stim- 
son. The Boston Book Company, Boston, 1892. 
Law sheep. $6.50 net. 


Some six years ago Mr. Stimson gave us the first 
volume of “ American Statute Law,” which covered 
those statutes of all the States and Territories relat- 
ing to constitutions, persons, and property. The 
work was at once recognized by the profession as of 
the greatest value to the practitioner, and one which 
deserved to rank among the most important contri- 
butions to legal literature. 

The present volume, which treats of corporations, 
is in some respects of even greater value and impor- 
tance than that which preceded it. The corporation 
interests of this country are enormous, and the litiga- 
tion concerning them occupies a great portion of the 
attention of our courts. A work therefore giving a 
clear, concise, and reliable synopsis of the public 
statutes of this country bearing upon this important 
interest must be of incalculable value and convenience 
to the practising lawyer and to the general public as 
well. The task of compilation and the digesting of 
the laws of all our States and Territories is a hercu- 
lean one ; but if Mr. Stimson has been as successful 
in this present volume as he was in the first, and we 
have no doubt that he has, his work will long stand 
as a monument of careful, painstaking, and discrimi- 
nating labor. 


BENCH AND BAR OF CALIFORNIA. History, Anec- 
dotes, and Reminiscences. By Oscar T. SHucK, 
of the San Francisco Bar, 1892. M. Reuben, 
San Francisco, Cal. Cloth. $5.00. 


The Bench and Bar of California have contained 
many distinguished men. Such names as E. D. 
Baker, Hall McAllister, Ogden Hoffman, and Ste- 
phen J. Field have a national reputation, and the pro- 
fession throughout the country feels an interest in 
the history of their career. In the work before us 
Mr. Shuck has gathered a vast amount of interesting 
material concerning the leaders of the California 
Bench and Bar, and in his biographical sketches has 
interspersed many amusing anecdotes. ‘The result is 
a remarkably entertaining book, and one which every 
lover of this kind of legal literature will desire to 
possess. We are tempted to give extracts from the 
many good things the work contains, but we do not 
wish to mar the pleasure the reader will experience 
when he peruses this work 


THE SkcRETARY’S ManuaL: A Compendium of 
Forms, Instruction, and Legal Information for 
Secretaries of Corporations, with extracts from, 





and references to, the judicial decisions of the 
Courts of Last Resort as to the qualifications, 
rights, and duties of stockholders, directors, 
officers, etc. Second edition, revised and en- 
larged. By W. A. Carney. Published by 
W. A. Carney, Santa Paula, California, 1892. 
Cloth. $1.50. 


This little volume contains a deal of valuable infor- 
mation for all persons connected with corporations, 
whether as officers or stockholders. To secretaries of 
corporations, to whom it is especially addressed, it will 
prove of great assistance. The numerous forms 
given will save the experienced much time and 
labor. The book is tastefully gotten up, and should 
meet with a welcome from those for whom it is par- 
ticularly designed. 


THE AMERICAN SraTE REPORTS, containing the 
cases of general value and authority decided in 
the courts of last resort of the several States. 
Selected, reported, and annotated by A. C. 
Freeman. Vol. XXVII. Bancroft-Whitney Com- 
pany, San Francisco, 1892. Law sheep. $4.00, 
net. 


We cannot add anything to what we have here- 
tofore said of this excellent series of Reports. Admi- 
rable selections and exhaustive annotations make 
these volumes of great value to the practising lawyer. 
The present volume contains cases decided in the 
courts of California, Georgia, Kansas, Missouri, 
Nebraska, New Jersey, New York, Pennsylvania, 
Rhode Island, South Carolina, Texas, and Wisconsin. 


THE Missinc Man. By Mary R. P. 
Lee & Shepard, Boston, 1892. Paper. 


Hatcu. 
50 cts. 


The lover of mystery will find all that he can de- 
sire in this extraordinary tale. Hypnotism, mistaken 
identity, a woman with emera/d hair and another 
woman with a remarkable olfactory sense, are called 
into play in the working out of the plot ; and it is cer- 
tainly a great relief to the reader when the mystery 
is finally solved, and it is really determined who is 
who. 


THE INNS oF CouRT AND CHANCERY. By W. J. 
Lortig, B. A., F. S.A. With illustrations by 
Herbert Railton. Macmillan & Co. New 
York, 1893. $7.50. 


In this superb volume Mr. Loftie gives a most 
interesting account of the origin, the architecture, 
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and the reminiscences of these world-famed abiding- 
places of the legal profession. The Inns of Court! 


What memories and associations cluster around these | 


ancient structures, some of which date back seven | 
| much to delight him in this work. 


centuries! To the American as well as to the Eng- 
lish lawyer they possess a charm belonging to no 
other architectural monuments. 
beautiful in every respect, and as a specimen of the 


The Green Bag. 


book-maker’s art is a perfect gem. The illustrations 
are notable for their fine execution, and many of the 
full-page plates are alone worth the price of the book. 
The general reader as well as the lawyer will find 
No more accept- 
able or appropriate gift for a practitioner or student 


This volume is | at law could be found than this noble volume, and 


happy indeed will be the possessor thereof. 
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